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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 303
RIN 3064-AB36

Applications and Publication
Requirements; Establishment and
Relocation of Remote Service Facilities

AGENCY: Federal Deposit Insurance
Corporation (FDIC or Corporation).

ACTION: Final rule.

SUMMARY: The Board of Directors
(Board) of the FDIC is revising its
application and publication
requirements for the establishment and
relocation of remote service facilities
(RSFs). The intended effect of this rule
is to lessen the regulatory burden on
state nonmember banks and state-
licensed branches of foreign banks.
EFFECTIVE DATE: This rule is effective
August 23, 1994.

FOR FURTHER INFORMATION CONTACT:
Curtis L. Vaughn, Examination
Specialist, Division of Supervision (202/
898-6759), Federal Deposit Insurance
Corporation, 1776 F Street, NW.,
Washington, DC 20429; or Jeffrey M.
Kopchik, Counsel, Legal Division, (202/
898-3872), Federal Deposit Insurance
Corporation, 550 17th Street, NW.,
Washington, DC 20429,

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

No additional collections of
information pursuant to § 3504(h) of the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) are contained in the final
rule. Consequently, no information was
submitted to the Office of Management
and Budget for review.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the FDIC hereby certifies that the

final rule will not have a significant
impact on a substantial number of small
entities.

The FDIC has reached this conclusion
because the effect of the rule will be to
reduce the recordkeeping, reporting and
compliance requirements that are
imposed upon small entities rather than
to increase them. This is because the
final rule seeks to create a blanket
approval process for requests that must
receive the prior written consent of the
FDIC. The final rule imposes no new
recordkeeping or reporting requirements
upon small entities since notices
required are abbreviated versions of
letter applications currently required of
banks. Furthermore, most institutions
would not be required to give public
notice of the transaction which would
reduce burden on the requesting
institutions.

Effective Date

The necessity for a 30-day delay in
effective date has been waived since this
rule relieves a restriction. 5 U.S.C.
553(d)(1).

Discussion

On April 26, 1994 the FDIC published
for public comment a proposed revision
to part 303 of its regulations concerning
the application and publication
requirements for the establishment and
relocation of remote service facilities. 59
FR 21676 (April 26, 1994). In general,
the proposal sought to reduce the
regulatory burden on state nonmember
banks and state-licensed branches of
foreign banks by lessening the
application and notice requirements
which an institution must satisfy before
it may establish or relocate an RSF.
Even more streamlined procedures were
set forth for banks with Community
Reinvestment Act (CRA) ratings of
satisfactory or better.

The FDIC received a total of eight
comment letters in response to its
proposal. Five of the letters were from
banks or their holding companies and
three were from industry trade
associations. All of the letters
enthusiastically supported the proposed
revisions,

The FDIC Board specifically requested
comment on whether the proposed
revision should treat different types of
RSFs differently, i.e., an RSF which
caters exclusively to one bank’s
customers as opposed to a shared RSF
which is utilized by customers of many

banks. The four of eight commenters
which addressed this question all urged
the FDIC to adopt the same standards
for all types of RSFs, which is the
approach that was taken in the proposal
and has been retained in the final rule.

Under the prior regulation, banks
desiring to establish an initial RSF were
required to comply with all the
application and publication
requirements applicable to the
establishment of a “‘brick and mortar’
branch office. Successive RSFs could be
established or relocated without a
formal application pursuant to
somewhat less involved requirements.
The prior regulation did not
differentiate based upon the condition
of the institution submitting the
application; the only difference it
recognized was whether or not this was
an initial application.

In view of the limited investment
represented by an RSF, the fact that all
the information in the FDIC's possession
indicates that consumers are of the
opinion that RSFs are a convenient and
desirable banking service and the
support expressed by all the
commenters, the FDIC is amending its
regulation concerning the establishment
and relocation of RSFs to lessen the
application and notice requirements
which an institution must satisfy before
it may establish or relocate an RSF.,
Furthermore, the final regulation sets
forth even more streamlined procedures
for banks with CRA ratings of
satisfactory or better.

Specifically, § 303.2(c) provides that a
state nonmember bank or an insured
state-licensed branch of a foreign bank
whose most recent CRA rating is
Satisfactory or better may establish and
operate or relocate an RSF by filing a
letter with the appropriate FDIC
regional director. The letter shall
contain the location of the RSF and
either a representation that the site is
not included in or eligible for inclusion
in the National Register of Historic
Places or written verification that in the
opinion of the appropriate state historic
preservation officer the establishment or
relocation of the RSF will have no
adverse effect on a historic site. Unless
the institution is notified otherwise by
the FDIC within seven days of receipt of
the letter, the institution may establish
or relocate the RSF. The public notice
requirements are being dispensed with
in this case. See § 303.2(c)(2). However,
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if the institution cannot make such
representations concerning compliance
with the National Historic Preservation
Act, 16 U.S.C. 470 et seq., it shall
proceed pursuant to § 303.2(c)(3).

In the event that the state nonmember
bank or insured state-licensed branch’s
most recent CRA rating is not
Satisfactory or better, § 303.2(c)(3)
provides that the institution shall file
the letter described in § 303.2(c)(2) and
comply with the existing notice
provisions of § 303.6(f). Unless the
institution is notified otherwise within
fifteen days after completion of
processing of the letter, the institution
may establish or relocate the RSF. In the
event that a protest is filed or other
objection is taken, the institution may
not proceed until the FDIC provides
written notice of its approval.

The remaining revisions are to
§ 303.6(a) and (f) of the FDIC's
regulations. They are technical in nature
in order to conform these sections,
which concern application procedures
and public notices of application filings,
to the new procedures set forth in
§303.2. First, § 303.6(a)(2) and (3) have
been revised to take into account the
different procedures set forth in
§ 303.2(c) for institutions with CRA
ratings of Satisfactory or better as
opposed to institutions with CRA -
ratings of less than Satisfactory. Second,
the heading of § 303.6(f)(1)(A) has been
revised to make it clear that section
applies to applications to establish an
RSF. Third, § 303.6(f)(2) has been
amended to delete any reference to
remote service facilities. This is being
done in order to conform this section of
the regulation with the revision to
§ 303.6(a) which deletes the publication
requirement for applicants with CRA
ratings of satisfactory or better.

The Board is of the opinion that this
is a sensible revision which will
substantially reduce the regulatory
burden imposed on state nonmember
banks and insured state-licensed
branches of foreign banks that desire to
establish or relocate an RSF without
adversely affecting the FDIC's ability to
assure the safety and soundness of the
insured financial institutions it
regulates or its responsibilities under
the CRA. Thus, the proposal is being
adopted in final form without change.

List of Subjects in 12 CFR Part 303

Administrative practice and
procedure, Authority delegations
(Government agencies), Bank deposit
insurance, Banks, banking, Reporting
and recordkeeping requirements,
Savings associations.

For the reasons set forth in the
preamble, the Board of Directors of the

Federal Deposit Insurance Corporation
hereby amends part 303 of title 12 of the
Code of Federal Regulations as follows:

PART 303—APPLICATIONS,
REQUESTS, SUBMITTALS,
DELEGATIONS OF AUTHORITY, AND
NOTICES REQUIRED TO BE FILED BY
STATUTE OR REGULATION

1. The authority citation for Part 303
continues to read as follows:

Authority: 12 U.S.C. 378, 1813, 1815, 1816,
1817(a)(2)(b), 1817(j), 1818, 1819 (“Seventh”
and “Tenth”), 1828, 1831(e), 1831(0), 1831p-
1(a); 15 U.S.C. 1607.

2. In § 303.2, paragraph (a),
introductory text is amended by
removing the second parenthstical in
the first sentence, the parentheticals in
the second and third sentences, and by
removing “, relocate a remote service
facility’ and “‘other than a remote
service facility” from the fourth
sentence, and paragraph (c) is revised to
read as follows:

§303.2 Applications by insured state
nonmember bank to establish a branch,
move its main office or relocate a branch.
* * * * *

(c) Special procedures for remote
service facilities. (1) For purposes of this
section, establishing means owning or
leasing a remote service facility either
individually or jointly.

(2) An insured state nonmember bank
or an insured state-licensed branch of a
foreign bank whose most recent
Community Reinvestment Act rating is
Satisfactory or better and who desires to
establish and operate or relocate a
remote service facility (RSF) shall file a
letter with the appropriate regional
director. The letter shall contain the
exact location of the proposed or
relocated RSF, including street address
(unless one has not been assigned to the
location), and either a representation
that the site of the proposed or relocated
RSF is not included in or eligible for
inclusion in the National Register of
Historic Places or written verification
that in the opinion of the appropriate
state historic preservation officer the
establishment or relocation of the RSF
will have no adverse effect on a historic
site. Unless the institution is notified
otherwise by the FDIC within seven
days of receipt of the letter, the
institution may establish and operate or
relocate the RSF. In the event that the
institution cannot represent in good
faith that the site of the proposed or
relocated RSF is not'included in or
eligible for inclusion in the National
Register of Historic Places or evidence
that written verification has been
obtained from the appropriate state

historic preservation officer, the
institution shall proceed pursuant to
paragraph (c)(3) of this section.

(3) An insured state nonmember bank
or an insured state-licensed branch of a
foreign bank whose most recent
Community Reinvestment Act rating is
not Satisfactory or better and who
desires to establish and operate or
relocate an RSF shall file the letter
described in paragraph (c)(2) of this
section and comply with the notice
provisions of § 303.6(f). Unless the
institution is notified otherwise by the
FDIC within 15 days after completion of
processing of the letter, the institution
may establish and operate or relocate
the RSF; provided however, that in the
event that a protest is filed with the
FDIC or other objection is taken prior to
completion of processing the letter, the
institution shall not establish and
operate or relocate the RSF until the
FDIC provides written notice of its
approval.

3. Section 303.6 is amended by
removing and reserving footnote 5 and
by revising paragraphs (a)(2), (a)(3), the
heading of paragraph (f)(1)(ii)(A), and
paragraph (f)(2) to read as follows:

§303.6 Application procedures.

(a) * K %

(2) Applications by insured state
nonmember banks to establish branches,
including applications to establish
remote service facilities by banks whose
most recent Community Reinvestment
Act rating is not Satisfactory or better or
who cannot represent compliance with
the National Historic Preservation Act;

(3) Applications by insured state
nonmember banks to move their main
office or relocate their branch offices,
including applications to relocate
remote service facilities by banks whose
most recent Community Reinvestment
Act rating is not Satisfactory or better or
who cannot represent compliance with
the National Historic Preservation Act;
* * * * »

[n * Kk %

(]) * % *

(ll) % sK

(A) Applications to establish a
branch, including a remote service
facility. * * *

* * * * *

(2) Notice by posting. In the case of
applications to move a main office or
relocate a branch, in addition to the
notice by publication described in
paragraph (f)(1) of this section, notice of
the publication shall be posted in the
public lobby of the office(s) to be moved
or relocated, if such public lobby exists,
for at least 21 days beginning with the
date of the last published notice




Federal Register / Vol. 59, No. 162 / Tuesday, August 23, 1994 / Rules and Regulations

43283

required by paragraph (f)(1) of this
section for applications to move a main
office; and for at least 15 days beginning
with the date of the publication notice
required by paragraph (f)(1) of this
section for applications to relocate a
branch.
" * * * *

By order of the Board of Directors.

Dated at Washington, D.C., this 9th day of
August, 1994,
Federal Deposit Insurance Corporation.
Robert E. Feldman,
Acting Executive Secretary.
[FR Doc, 84-20535 Filed 8-22-94; 8:45 am|]
BILLING CCDE 8714-01-P

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 10, 101, 111, 123, 128,
141, 143, 145, 148, 159

[T.D. 84-71]

RIN 1515-AB53

Express Consignments; Formal and

Informal Entries of Merchandise;
Administrative Exemptions

AGENCY: U.S. Customs Service,
Department of the Treasury.
ACTION: Interim regulations; Notice of

Effective Date.

SUMMARY: This document gives notice
that the interim regulations regarding
express consignments, formal and
informal entries of merchandise and
edministrative exemptions which were
published in the Federal Register on
June 13, 1994, will become effective on
August 23, 1994. A motion for a
preliminary injunction which would
have prevented Customs from
implementing and making effective
these interim regulations was denied by
the United States Court of International
Trade on August 16, 1994. The
temporary restraining order which was
issued on July 25, 1994, enjoining
Customs from implementing and
making effective the interim regulations
on its scheduled effective date of July
28, 1994, pending the decision on the
motion for the preliminary injunction,
has expired.

DATES: The effective date of the interim
regulations published at 59 FR 30289 is
August 23, 1994,

FOR FURTHER INFORMATION CONTACT:
William G, Rosoff, Office of Regulations
and Rulings (202) 482-7040.

SUPPLEMENTARY INFORMATION:

On June 13, 1994, a document was
published by U.S. Customs in the

Federal Register (59 FR 30289) as T.D.
94-51 setting forth interim regulations
implementing certain statutory
amendments to the Customs laws
contained in the Customs
modernization provisions of the North
American Free Trade Agreement
Implementation Act and clarifying
certain procedures for low-value
shipments brought into the U.S.

The document provided for a 45-day
delayed effective date, with a 30-day
comment period preceding that effective
date. The effective date was to become
July 28, 1994, and comments were
requested by July 13, 1994.

On July 25, 1994, the National
Customs Brokers and Forwarders
Association of America, Inc. filed a
motion for a temporary restraining order
with the United States Court Of
International Trade (Court No: 94-07—
00423). Pursuant to the motion, the
temporary restraining order was issued
by the court; consequently, Customs
was restrained and enjoined from
implementing and making effective the
interim regulations. A document was
published in the Federal Register (59
FR 38548) on July 28, 1994, informing
the public that the effective date of the
interim regulations was delayed.

A hearing on the motion for a
preliminary injunction was held on
August 9, 1994. On August 16, 1994, the
Court of International Trade issued a
decision (Slip. Op. 94-129) denying the
motion and dismissing the case,
Consequently, the temporary restraining
order has expired and Customs is no
longer restrained from making the
interim regulations published as T.D.
94-51 effective. This document is notice
that the interim regulations will become
effective on August 23, 1994,

Customs will complete its ongoing
analysis of all substantive comments
received in response to the request for
comments in the interim regulations
before Customs issues final regulations
on the subject matter.

Dated: August 18, 1994.
Samuel H. Banks,
Assistant Commissioner, Office of
Commercial Operations.
{FR Doc. 94-20648 Filed 8-18-94; 12:45 pm]

BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Soclal Security Administration

20 CFR Part 416
[Regulations No. 16]
RIN 0960-AD61

Supplemental Security Income for the
Aged, Blind, and Disabled; Treatment
of Promissory Notes in Home
Replacement Situations

AGENCY: Social Security Administration,
HHS.
ACTION: Final rule.

SUMMARY: This regulation explains how
the Social Security Administration
treats promissory notes and similar
installment sales contracts and the
proceeds generated therefrom when
received as a result of the sale of a home
which is excluded from resources under
the supplemental security income (SSI)
program. This regulation provides for
application of the “home replacement
exclusion” in situations where timely
reinvestment of the installments into
another home, which is similarly
excludable as the principal place of
residence, is made,

EFFECTIVE DATE: This final regulation is
effective August 23, 1994,

FOR FURTHER INFORMATION CONTACT:
Regarding this Federal Register
document—Henry D. Lerner, Legal
Assistant, Office of Regulations, Social
Security Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (410)
965-1762; regarding eligibility or filing
for benefits—our national toll-free
number, 1-800-772-1213.
SUPPLEMENTARY INFORMATION:

Section 1613(a)(1) of the Social
Security Act (the Act) excludes an
individual's home from resources for
purposes of determining eligibility for
SSI payments. Further, §416.1212(d) of
our regulations allows the proceeds
from the sale of an excluded home to be
excluded from resources to the extent
the proceeds are intended to be used
and are, in fact, used within 3 months
of the date of their receipt to purchase
a replacement home which is similarly
excluded. When that regulation was
published in 1975, conventional
financial arrangements were the norm. It
was reasonable to expect an individual
to receive the full purchase price of the
former home in cash and to reinvest
fully and immediately all cash proceeds
from the sale. Therefore, no provision
was included in the regulations for the
treatment of home purchase financing
other than full cash payment at or near
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the time of sale. Over the years,
however, less conventional
arrangements involving proceeds other
than cash (such as promissory notes or
installment sales contracts) have
become more common.

Under our regulations defining
resources in the SSI program at
§416.1201, promissory notes or
installment sales contracts received as
proceeds from the sale of a home are
considered resources as long as the SSI
claimant owns them and has the legal
right to convert them to cash to be used
for his or her support and maintenance.
Such instruments can be excluded,
however, under § 416.1212(d) if they are
converted to cash and used for the
purchase of a replacement home within
3 months of receipt of the note or
contract. In fact, prior to September
1989, we required that they be so
converted in order to be considered an
excluded resource. Accordingly, under
this interpretation, the claimant’s
options were limited to selling the
house for cash (possibly below market
value) or liquidating the promissory
note or installment sales contract likely
at a substantial loss. Either of these
options could have jeopardized the
opportunity to acquire or maintain a
replacement home without losing SSI
eligibilily.

n September 11, 1986, the United
States Court of Appeals for the Ninth
Circuit rejected this interpretation of
§416.1212(d) in the case of Hart v.
Bowen, 799 F.2d 567. The Hart case
involved an individual who sold her
home under an installment sales
contract. She applied the downpayment
she received toward the downpayment
on a new home, She also applied each
of the monthly installment payments
she received toward the mortgage on the
new home. Her SSI benefits were
terminated because the installment
contract from the sale of her former
home constituted an excess resource.
The Ninth Circuit Court of Appeals
found that the current market value of
an installment sales contract resulting
from the sale of an individual's
excluded home is part of the value of
the replacement home and thus
excluded from countable resources,
provided the payments generated by the
contract were reinvested timely in the
excluded replacement home. In May
1987, as a result of the decision
rendered by the Ninth Circuit in Hart v.
Bowen, we issued Acquiescence Ruling
AR 87-3(9) to comply with the decision
in the Ninth Circuit States.

In September 1989, we changed our
national practice and published Social
Security Ruling SSR 89-5p, effective
September 6, 1989. The ruling

explained that the value of an
installment sales contract constitutes a
“proceed’’ from the sale of an excluded
home which can be excluded from
resources under § 416.1212(d) if: (a) the
contract results from the sale of an
individual’s home as described in
§416.1212(a); (b) within 3 months of
receipt (execution) of the contract, the
individual purchases a replacement
home which also fits the description in
§416.1212(a); and (c) all contract
generated sale proceeds are reinvested
in the replacement home within 3
months of receipt of such proceeds. In
addition, the ruling provided that when
payments against the principal that
result from the installment sales
contract are being reinvested timely
(i.e., within 3 months of receipt) in a
new home, such payments are also
excluded from resources. The ruling
further provided that if the home
replacement exclusion is not applicable
because one or more installment
payments have not been timely
reinvested, the exclusion may be
applied effective with the month
following the month of receipt of a
timely reinvested payment.

This regulation codifies SSR 89-5p
and reflects more completely our policy
on the treatment of proceeds from the
sale of an excluded home by designating
the existing text in § 416.1212 paragraph
(d) as paragraph (d)(1), and adding two
new paragraphs (d)(2) and (d)(3), to
explain the conditions under which the
value of a promissory note or similar
installment sales contract, and other
proceeds from the sale, consisting of the
downpayment and monthly installment
payments towards the principal, will be
excluded from being considered SSI
resources. In addition, we are adding
new paragraphs (e), (f), and (g) to
§416.1212 to explain the effects on SSI
eligibility of failure to reinvest
installment payments timely and the
receipt of interest payments, When this
final rule is published both SSR 89-5p
and AR 87-3(9) will be rescinded.

Public Comments

We published the proposed rule with
a Notice of Proposed Rulemaking
(NPRM) in the Federal Register on
October 13, 1993 (58 FR 52943).
Interested persons and organizations
were given 60 days to comment. The
comment period closed on December
13, 1993. We received comments from
only one commenter.

We considered carefully all of the
comments which this individual made
on the proposed rule. However, for the
reasons stated below, we did not adopt
any of them. Accordingly, the final rule
is the same as the proposed rule. A

summary of the comments and our
responses are provided below.
omment: The commenter disagreed
with the policy to allow a person only
3 months to reinvest the proceeds from
the sale of an excluded home into
another home since the purchase of a
home generally represents one of the
largest transactions a person may make,
one which would require time to make
a wise decision. Thus, the commenter
believes that it makes sense to give a
person more time. The period should be
increased from 3 months to 6 months
similar to the time allowed for the
disposal of other resources, such as
retroactive title II or title XVI payments.

Response: We do not plan to £:nge
the 3-month time period for
reinvestment. The substance of our
regulatory revision focuses on how to
evaluate as resources certain noncash
proceeds from the sale of an excluded
home and not on the time period of
reinvestment. The time period has been
longstanding program policy which was
not ?uestioned in the Hart decision. We
would expect that individuals selling
their homes would arrange for the
purchase of a new home before the
former home is sold. In addition, we
have no evidence to support the
commenter’s contention that the current
time period for reinvestment is too
short.

Comment: The commenter criticized
the proposed policy to count as a
resource the value of the note as well as
any proceeds not timely invested as
being an “overly harsh penalty.”
Because the individual has immediate
access only to the proceeds of the note
that are “on hand" to meet his or her
basic needs and not the value of the
note itself, the commenter believed that
only the proceeds should be considered
a resource.

Response: This policy is consistent
with the relevant provisions of the Act
and other related regulations. Under
section 1611(a) of the Act, Congress
specifically has established resource
limits for an individual’s eligibility for
the needs-based benefits in the SSI
program in addition to income limits.
As was stated above, promissory notes
or installment sales contracts received
from the sale of an excluded home are
resources, as described in § 416.1201, as
long as the owner has the legal right to
liquidate or convert the resource to cash
which could be used for support and
maintenance. In general, while it is true
that some resources may not be
available to be used immediately to
meet an individual’s daily needs,
Congress has recognized that such
resources have value in that they can be
sold or “cashed out’ and the money
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received can be used by the individual
for his or her support and maintenance.

Comment: The commenter stated that
the NPRM does not explain how the
Agency will determine the value of a
promissory note or similar installment
sales contract.

Response: We provide general
guidance on resource valuation
procedures in paragraphs (b) and (c) of
§416.1201 of our regulations. These
paragraphs explain how we evaluate
liquid and nonliquid resources
according to their equity value. For
purposes of this evaluation, the equity
value of a resource is defined as the
price for which an item can reasonably
be expected to sell on the open market
in the particular geographic area
involved minus any encumbrances. The
value of a promissory note or
installment sales contract will be
determined by using this procedure.

Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that this rule does not meet
the criteria for a significant regulatory
action under E.O. 12866. Thus, it was
not subject to OMB review.

Paperwork Reduction Act

This regulation imposes no reporting/
recordkeeping requirements requiring
OMB clearance.

Regulatory Flexibility Act

We certify that this regulation will not
have a significant economic impact on
a substantial number of small,entities
because this regulation affects only
individuals and States. Therefore, a
regulatory flexibility analysis as
provided in Pub. L. 96-354, the
Regulatory Flexibility Act of 1980, is not
required,

(Catalog of Federal Domestic Assistance

Program No. 83.807, Supplemental Security
Income).

List of Subjects in 20 CFR Part 416
Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
fequirements, Supplemental Security
Income.
Dated: July 5, 1994.
Shirley Chater,
Commissioner of Social Security.
Approved: August 16, 1994,
Donna E. Shalala,
Secretary of Health and Human Services.
For the reasons set out in the
Preamble, Part 416 of Chapter IlI of Title

20, Code of Federal Regulations, is
amended as follows:

PART 416—[AMENDED]

1. The authority citation for Subpart
L of Part 416 continues to read as
follows:

Authority: Secs. 1102, 1602, 1611, 1612,
1613, 1614(f), 1621 and 1631 of the Social
Security Act; 42 U.S.C. 1302, 1381a, 1382,
1382a, 1382b, 1382¢(f), 1382j and 1383; sec.
211 of Pub. L. 93-66; 87 Stat. 154,

2. Section 416.1212 is amended by
redesignating the existing text in
paragraph (d) as paragraph (d)(1),
adding new paragraphs (d)(2) and (d)(3),
and adding new paragraphs (e), (f) and
(g) to read as follows:

§416.1212 Exclusion of the home.

* * * * *

(d) Proceeds from the sale of an
excluded home.

(1 ) * x =

(2) The value of a promissory note or
similar installment sales contract
constitutes a “proceed”” which can be
excluded from resources if—

(i) The note results from the sale of an
individual's home as described in
§416.1212(a);

(ii) Within 3 months of receipt
(execution) of the note, the individual
purchases a replacement home as
described in §416.1212(a) (see
paragraph (e) of this section for an
exception); and

(iii) All note-generated proceeds are
reinvested in the replacement home
within 3 months of receipt (see
paragraph (f) of this section for an
exception).

(3) In addition to excluding the value
of the note itself, other proceeds from
the sale of the former home are
excluded resources if they are used
within 3 months of receipt to make
payment on the replacement home.
Such proceeds, which consist of the
downpayment and that portion of any
installment amount constituting
payment against the principal, represent
a conversion of a resource.

(e) Failure to purchase another
excluded home timely. If the individual
does not purchase a replacement home
within the 3-month period specified in
paragraph (d)(2)(ii) of this section, the
value of a promissory note or similar
installment sales contract received from
the sale of an excluded home is a
countable resource effective with the
first moment of the month following the
month the note is executed. If the
individual purchases a replacement
home after the expiration of the 3-month
period, the note becomes an excluded
resource the month following the month

of purchase of the replacement home
provided that all other proceeds are
fully and timely reinvested as explained
in paragraph (ffof this section.

Failure to reinvest proceeds timely.
(1) If the proceeds (e.g., installment
amounts constituting payment against
the principal) from the sale of an
excluded home under a promissory note
or similar installment sales contract are
not reinvested fully and timely (within
3 months of receipt) in a replacement
home, as of the first moment of the
month following receipt of the payment,
the individual’s countable resources
will include:

(i) The value of the note; and

(ii) That portion of the proceeds,
retained by the individual, which was
not timely reinvested.

(2) The note remains a countable
resource until the first moment of the
month following the receipt of proceeds
that are fully and timely reinvested in
the replacement home. Failure to
reinvest proceeds for a period of time
does not permanently preclude
exclusion of the promissory note or
installment sales contract. However,
previously received proceeds that were
not timely reinvested remain countable
resources to the extent they are retained.

Example 1. On July 10, an SSI recipient
received his quarterly payment of $200 from
the buyer of his former home under an
installment sales contract. As of October 31,
the recipient has used only $150 of the July
payment in connection with the purchase of
a new home. The exclusion of the unused
$50 (and of the installment contract itself) is
revoked back to July 10. As a result, the $50
and the value of the contract as of August 1,
are included in a revised determination of
resources for August and subsequent months.

Example 2. On April 10, an SSI recipient
received a payment of $250 from the buyer
of his former home under an installment
sales contract. On May 3, he reinvested $200
of the payment in the purchase of a new
home. On May 10, the recipient received
another $250 payment, and reinvested the
full amount on June 3. As of July 31, since
the recipient has used only $200 of the April
payment in connection with the purchase of
the new home, the exclusion of the unused
$50 (and of the installment contract itself) is
revoked back to April 10. As a result, the $50
and the value of the contract as of May 1 are
includable resources. Since the recipient
fully and timely reinvested the May payment,
the instaliment contract and the payment are
again excludable resources as of June 1.
However, the $50 left over from the previous
payment remains a countable resource.

(g) Interest payments. If interest is
received as part of an installment
payment resulting from the sale of an
excluded home under a promissory note
or similar installment sales contract, the
interest payments do not represent
conversion of a resource. The interest is
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income under the provisions of
§§416.1102, 416.1120, and 416.1121(c).

[FR Doc. 94-20629 Filed 8322-94; 8:45 am]
BILLING CODE 4190-20-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[VA9-7-5473; FRL-5052-4]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Revised Good Engineering Practice
Stack Height Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Virginia. This revision establishes that
the degree of emission limitation
required for the control of any air
pollutant is not affected by that portion
of the stack height which exceeds good
engineering practice (GEP) or by any
other dispersion technique. The revision
is consistent with the stack height
provisions under EPA’s “Requirements
for Preparation, Adoption and Submittal
of Implementation Plans—Control
Strategy.” The intended effect of this
action is to approve a SIP revision
consisting of a stack height regulation
adopted by the Commonwealth of
Virginia. This action is being taken
under section 110 of the Clean Air Act.
EFFECTIVE DATE: This final rule will
become effective on September 22,
1994.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460; and Virginia
Department of Environmental Quality,
629 East Main Street, P.O. Box 10089,
Richmond, Virginia 23240.

FOR FURTHER INFORMATION CONTACT:
Harold A. Frankford, (215) 597-1325.
SUPPLEMENTARY INFORMATION: On
October 19, 1987 (52 FR 38787), EPA
published a notice of proposed
rulemaking (NPR) for the
Commonwealth of Virginia. The NPR
proposed approval of revisions to parts
1, IV and V of Virginia’s Regulations for

the Control and Abatement of Air
Pollution governing numerous revisions
including good engineering practice
(GEP) stack height provisions. No public
comments were received on the NPR.
The formal SIP revision had been
submitted to EPA by Virginia on May
12, 1986. Virginia had adopted this
regulation to conform to the July 8, 1985
promulgation of the revised GEP stack
height regulation.

irginia’s SIP revision request
consists of amendments to its
regulations that restrict the degree to
which industrial sources of air pollution
may rely on dispersion pollution, using
tall smoke stacks and other techniques
as substitutes for constant emission
controls.

Revisions to Part I—Definitions
Revised

Dispersion Technique, Elevated
Terrain, Excessive Concentrations, GEP
Stack Height, Nearby, Stack, Stack in
Existence

Deleted
Elevated Terrain, Plume Impaction

Revisions to Part IV—Control of
Emissions from Existing Sources

REVISED REGULATION: Section
120-02-041.

The amended provisions reflect the
revised the definition of the term “GEP
stack height.” The amended provisions
also specifically exempt the following
classes of sources:

1. Stack heights in existence as of 12/
31/70, except where pollutants are being
emitted or using dispersion techniques
which were constructed, reconstructed,
or carried out after 12/31/70.

2. Coal-fired steam electric generating
units subject to the provisions of section
118 of the Clean Air Act, which
commenced operation before 7/1/57,
and whose stacks were constructed
under a contract awarded before 2/8/74.

Revisions to Part V—New and Modified
Sources

REVISED REGULATION: Section
120-05-02H.

EPA Evaluation

EPA has evaluated Virginia's SIP
revision request and has concluded the
following: (1) The GEP stack height
requirements will not adversely affect
Virginia's ability to enforce the
currently applicable emission limits
which adequately protect the national
ambient air quality standards (NAAQS);
(2) the GEP stack height requirements
are clearly enforceable; and (3) the
applicable requirements of 40 CFR part
51 have been met. A more detailed

evaluation is provided in a Technical
Support Document available upon
request from the Regional EPA office
listed in the ADDRESSES section of this
document.

Final Action

EPA is approving Virginia's GEP stack
height provisions submitted on May 16,
1986 as a revision to the Virginia SIP.

The Agency has reviewed this request
for revision of the Federally-approved
State implementation plan for
conformance with the provisions of the
1990 amendments enacted on November
15, 1990. The Agency has determined
that this action conforms with those
requirements irrespective of the fact that
the submittal preceded the date of
enactment.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by an October 4,
1993 memorandum from Michael H.
Shapiro, Acting Assistant Administrator
for Air and Radiation. The OMB has
exempted this regulatory action from
E.O. 12866 review.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 24, 1994.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action
approving Virginia’s GEP stack height
regulations may not be challenged later
in proceedings to enforce its
requirements. (See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Sulfur oxides.
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Dated: August 4, 1994.
Peter H. Kostmayer,
Regional Administrator, Region III.

40 CFR part 52 is amended as follows:

PART 52—{AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart VV—Virginia

2. Section 52.2420 is amended by
adding paragraph (c)(91) to read as
follows:

§52.2420 Identification of plan.

* * * * *

(C) ® N *x

(91) Revisions to the State
Implementation Plan for the good
engineering practice (GEP) stack height
requirements submitted on May 12,
1986 by the Virginia State Air Pollution
Control Board:

(i) Incorporation by reference.

{A) Letter of May 12, 1986 from the
Executive Director, Virginia State Air
Pollution Control Board, transmitting
the revised good engineering practice
(GEP) stack heights requirements.

(B) Revised Regulations 120-01-02
{Revised definitions of dispersion
technique, elevated terrain, Excessive
Concentrations, GEP Stack Height,
Nearby, Stack, Stack in Existence), 120-
04-021, and 120-04-02H of the Virginia
Regulations for the Control and
Abatement of Air Pollution, adopted
April 7, 1986, and effective June 6,
1986.

(C) Deletion of the following
definitions from Regulation 120-01-02:
Elevated Terrain, Plume Impaction

(ii) Additional material.

(A) Remainder of the official State
submittal, transmitted on May 16, 1986.

* * * * *

[FR Doc. 94-20636 Filed 8-22-94; 8:45 am|
BILLING CODE 8560-50-¢

40 CFR Part52 °
[OH16-2-8322; FRL-5053-4]

Approval and Promulgation of
Implementation Plans; Ohio

AGENCY: United States Environmental
Protection Agency (USEPA).
ACTION: Final rule.

SUMMARY: On October 18, 1991, USEPA
feceived proposed revisions to the
emission limitations, compliance
methodologies, and compliance time
gchedules in Ohio’s Clean Air Act (Act)
State Implementation Plan (SIP) for

sulfur dioxide (SO.) as it applies to
sources in Hamilton County. These SIP
revisions were submitted by the State of
Ohio as a means of demonstrati
attainment of the National Ambient Air
Quality Standards (NAAQS) for SO,.
Subsequent revisions to the Hamilton
County emission limits were received
on March 19, 1993. The USEPA
proposed to conditionally approve these
SIP revisions on January 27, 1994. As
discussed below, three comments were
received on the proposed rulemaking.
The USEPA is now granting conditional
approval of the SIP revisions for SO, in
Hamilton County, Ohio.

EFFECTIVE DATE; This final rule becomes
effective on September 22, 1994.
ADDRESSES: Copies of the SIP revision,
public comments on the rulemaking,
and other materials relating to this final
rule are available for inspection at the
following address: (it is recommended
that you telephone Randy Robinson,
(312) 353-6713, before visiting the
Region 5 Office.) United States
Environmental Protection Agency,
Regton 5, Air and Radiation Division, 77
West Jackson Boulevard (AE-17]),
Chicago, Illinois 60604,

A copy of this revision to the Ohio
SIP is available for inspection at the
following address: Air Docket 6102,
Environmental Protection Agency, 401
M Street, SW., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT:
Randy Robinson, Air Enforcement
Branch, Regulation Development
Section (AE-17]), United States
Environmental Protection Agency,
Region 5, Chicago, lllinois 60604, (312)
353-6713.

SUPPLEMENTARY INFORMATION:

I. Background

On October 18, 1991, USEPA received
a submittal from the State of Ohio to
revise the SO, State Implementation
Plan (SIP) for sources in Hamilton
County. The submittal package included
revisions to Ohio Administrative Code
(OAC) 3745—-18-03 Attainment dates
and Compliance Time Schedules, (OAC)
3745-18-04 Measurements Methods
and Procedures, and OAC 3745-18-37
Hamilton County Emission Limits, as
well as technical information
demonstrating that the revisions were
sufficient to assure attainment of the
National Ambient Air Quality Standards
(NAAQS) for SO, in Hamilton County.
Subsequent revisions to the Hamilton
County emission limits, were submitted
by Ohio to USEPA on March 17, 1993.
The revisions were submitted in
response to a December 22, 1988, letter
in which USEPA notified the Governor
of Ohio that the SIP for SO, was

substantially inadequate to attain and
maintain the SO; NAAQS in Hamilton
County. The notification was based on
predicted violations of the SO, National
Ambient Air Quality Standards
(NAAQS) due to SO; emissions from
sources located in Hamilton County,
Ohio.

II. Summary of Proposed Rulemaking

On January 27, 1994, a document was
published in the Federal Register (59
FR 3809) which proposed conditionally
approving the SIP revisions submitted
by Ohio for Hamilton County. The
proposed notice discussed the State
submittal, including background
information, the attainment
demonstration, compliance
methodologies, and the proposed
rulemaking action.

A. Attainment Demonstration

The principal requirement for the
Ohio SO; SIP under section 110 of the
Act is that the plan provide sufficient
enforceable measures to assure
attainment of the NAAQS for SO,. The
State of Ohio provided enforceable
limits in the form of State regulations,
supplemented by an administrative
order for one source, along with an air
dispersion modeling analysis which
demonstrated that these limits assure
attainment in the Hamilton County area.
The demonstration also relied on a non-
Federally enforceable operation limit for
an Indiana source. This issue is being
resolved by the State of Indiana and is
discussed later in this document.

The modeling techniques used in the
attainment demonstration supporting
this revision were based on procedures
in the ““Guideline on Air Quality Models
(Revised),” July 1986, including
“Supplement A,” July 1987. The
attainment demonstration incorporated
air dispersion models which are
appropriate for modeling sources of
S0;. The majority of the attainment
demonstration was comprised of output
from the Industrial Source Complex—
Short Term (ISCST) air dispersion
model; however, several areas of
Hamilton County were modeled using
the Rough Terrain Diffusion Model
(RTDM). The appropriateness of the
RTDM model for use in this application
was determined through a “Model
Evaluation and Comparison Study”,
conducted by the Greater Cincinnat;
Chamber of Commerce, in cooperation
with the OEPA and USEPA, Region 5.
Based on the results of the study,
USEPA approved the RTDM mode] for
use in modeling sulfur dioxide sources
in Hamilton County in a June 9, 1992,
letter from David Kee, Director, Air and
Radiation Division, to Robert
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Hodanbosi, Chief, Division of Air
Pollution Control. The modeling
demonstration accompanying the SIP
revision submittal incorporated
dispersion modeling output from both
the ISCST model and the RTDM model.
Background concentrations were added
to the modeled concentrations for each
averaging period, to produce overall
maximum concentrations of 1296 pg/
m?3, 364 pg/m3, and 78 pg/m3, for the 3-
hour, 24-hour, and annual averages,
respectively. These values were
compared against the 3-hour, 24-hour,
and annual NAAQS concentrations of
1300 pg/m 2, 365 pg/m 3, and 80 pg/m 3.

During the development of the
attainment demonstration, a modeled
violation was predicted near the Joseph
E. Seagram and Sons, Inc. (Seagram’s)
facility in Dearborn County, Indiana. In
response to this modeled violation, a
commitment was obtained from
Seagram's, communicated in a letter
from Seagram’s to both the OEPA and
the Indiana Department of
Environmental Management (IDEM),
dated September 1, 1992, agreeing to not
operate its two boilers simultaneously
on sulfur-bearing fuels without written
permission from both State Agencies.
Utilizing this commitment, the OEPA
submitted supplementary modeling
which demonstrated that areas near
Seagram’s, in Indiana, did not exceed
the sulfur dioxide NAAQS. However, in
order for the Seagram'’s limit to be
Federally enforceable, it must be
incorporated into the Indiana sulfur
dioxide SIP. Therefore, the Hamilton
County SO; SIP revision is being
approved conditioned on Seagram'’s
commitment, described above, being
proposed for adoption into the Indiana
SO, SIP within one year from the date
of publication of this Hamilton County
SO, SIP revision final rulemaking. It is
fully anticipated that the Indiana limit
will be formalized in the allotted time
and, as a result, the Ohio revised rules
will remain a part of the SIP.

B. Compliance

The general compliance
determination method denoted in OAC
3745-18-04(D)(7), which applies
specifically to Hamilton County, utilizes
stack gas sampling using Methods 1
through 4 and 6, 6A, 6B, or 6C, as
specified in 40 CFR 60.46, for any fuel
burning equipment. Additional
compliance monitoring is required
under OAC 3745-18-04(D)(8), which,
on a source-specific basis, requires
either daily or weekly coal sampling.
The USEPA has determined, based on
guidance contained in the “General
preamble for future proposed
rulemakings,"” published in the Federal

Register on April 16, 1992 (57 FR
13498), that compliance methods 1
through 4, 6, 6A, 6B, and 6C, in
conjunction with regular fuel sampling,
provide for continuous SO, compliance
monitoring. Additionally,
documentation criteria listed in OAC
3745-18-04(]) requires sources subject
to the Hamilton County emission limits
to document and retain information
needed to demonstrate compliance with
applicable emission limits, emission
tracking requirements, and/or operating
limits.

III. Public Comment/USEPA Response

In response to the request for written
comments on the proposed rulemaking,
USEPA received two sets of comments.
The first set of comments were received
from Counsel for the Greater Cincinnati
Chamber of Commerce SO, Task Force,
in a letter dated February 25, 1994. The
second set of comments were received
from the Ohio Environmental Protection
Agency, in a letter dated February 24,
1994. The following discussion
summarizes the comments and USEPA’s
response.

omment: The notice of proposed
rulemaking stated that it was possible
that future resolution of the U.S. D.C.
Court of Appeals remand, involving
USEPA stack height guidance, would
result in the State of Ohio being
required to revise the emission
limitations for Unit 5 at the CG&E
Miami Fort facility. Both OEPA and the
Cincinnati Chamber of Commerce SO,
Task Force commented that, due to the
construction of a new 590-foot Good
Engineering Practice (GEP) formula
stack, which was shown to be necessary
through a fluid modeling study,
emission limitations at the CG&E Miami
Fort Facility are not subject to revision
pending resolution of the stack height
remand court case. The Cincinnati
Chamber of Commerce SO, Task Force
requested that USEPA clarify this issue
in the final rulemaking.

Response: In 1976, Miami Fort raised
its Unit 5 stack from 70 meters to 87
meters. This was a within-GEP formula
stack height increase which occurred
between December 31, 1970, and
October 11, 1983, and was not
supported by a fluid modeling study.
Consequently, this was an issue that fell
into the scope of the D.C. stack height
remand case. However, USEPA agrees
that the resolution of the stack height
remand case will not affect the within-
GEP formula stack height increase issue
involving Unit 5, since a fluid modeling
study has subsequently been conducted
to justify the construction of a new, 590-
foot GEP stack which now serves Units
5 and 6. The wind tunnel fluid

modeling study demonstrated that
emissions from the older stacks at
CG&E’s Miami Fort Station Units 5 and
6 created excessive concentrations of
SO, due to building induced
downwash, therefore justifying the
construction of the newer GEP stack.

Good Engineering Practice questions
pertaining to Miami Fort Station Unit 7
were resolved in a December 10, 1992,
letter from USEPA to OEPA, which
concluded that the Unit 7 stack height
was fully creditable, based on the
determination that the stack had been
“in existence” prior to December 31,
1970.

Comment: The OEPA and the
Cincinnati Chamber of Commerce SO,
Task Force also both requested that the
approved rule incorporate a proposed
variance for Procter and Gamble which
would offer alternative emission
scenarios pertaining to start-up and
shut-down of 4 boilers.

Response: The proposed variances
have not been submitted to USEPA as
proposed SIP revisions. The USEPA is
proceeding with final rulemaking on the
rule revisions which have been formally
submitted by the OEPA. The USEPA
cannot approve a variance which has
not been adopted or submitted by the
State. The Procter and Gamble proposed
rule revision, if and when submitted,
will be dealt with through separate
rulemaking.

Comment: The Cincinnati Chamber of
Commerce SO, Task Force commented
that the proposed conditional approval
of the Hamilton County SIP revisions
(conditional on the State of Indiana
incorporating limits into its SO SIP) is
not necessary because of the
commitment letter submitted by the
Indiana source, which would limit them
sufficiently to show attainment.
Additionally, they commented that the
limits in the letter could easily be
incorporated into a title V permit for the
source.

Response: It is necessary to condition
the Hamilton County SO, SIP revision
approval upon action to be taken by the
State of Indiana because it is evident
from the technical support that sources
in Ohio, although not the major
contributors, are significant contributors
to modeled violations in Indiana.
Subsequent modeling demonstrations,
using the self-imposed limits on the
Indiana source, show attainment.
However, these limits can only support
an attainment demonstration if they are
Federally enforceable. The USEPA
notified the State of Indiana, in a
January 5, 1994 letter from Stephen
Rothblatt, Chief, Regulation
Development Branch, Region 5 to
Timothy J. Method, Assistant
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Commissioner, Office of Air
Management, IDEM, that the Seagram’s
limits must be incorporated into the SO,
SIP by April 1, 1995, or a notice of SIP
deficiency will be issued. The IDEM .
responded in a letter dated June 27,
1994, that the Seagram’s limits will be
incorporated into Indiana’s SO, rule for
Dearborn County and submitted to -
USEPA as a SIP revision by April 1,
1995.

IV. Rulemaking Action

On January 27, 1994, USEPA
proposed to conditionally approve
revisions to the emission limitations,
compliance methodologies, and
compliance time schedules in Ohio’s
State Implementation Plan for sulfur
dioxide (SO;) for Hamilton County. The
USEPA received two sets of comments
pertaining to the proposed rulemaking.
All of the comments were responded to
in the above section of this document.

The USEPA concludes that the Ohio
submittal will satisfy the requirements
of section 110(a)(2) of the Act, once
Indiana fulfills its commitment to
incorporate the Seagrams limits into the
Indiana SO; SIP. Therefore, USEPA is
taking final action to conditionally
approve the revisions to Ohio
Administrative Code (OAC) rules 3745~
18-03 Attainment Dates and
Compliance Time Schedules, 3745~18—
04 Measurement Methods and
Procedures, and 3745-18-37 Hamilton
County Emission Limits, as they apply
to Hamilton County sources.

Under section 110(k)(4) of the Act,
pertaining to conditional approval, the
SIP elements regarding the Seagram’s
limits must be adopted by the State of
Indiana and submitted to USEPA as a
SIP revision, by a date not later than one
year after the date of approval of this
Hamilton County, Ohio SIP revision. In
this case, if the State of Indiana fails to
adopt or submit the necessary rules
within the required time frame
(September 23, 1995) or if USEPA
disapproves the limits as a SIP revision,
this approval would become a
disapproval upon USEPA notification of
Ohio by letter. The USEPA subsequently
would publish a document announcing
such action in the Federal Register. If
the State of Indiana adopts and submits
the rule within the above timeframe, the
conditionally approved rules would
remain a part of the Ohio SIP pending
final action on the Indiana submittal.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. The
USEPA shall consider each request for
revision to the SIP in light of specific
technical, economic, and environmental

factors and in relation to relevant
statutory and regulatory requirements.

Undg the Reggl:llato:yy ngxibility Act,
5 U.S.C. 600 et seq., USEPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. (5 U.S.C. 603
and 604.) Alternatively, USEPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

onditional SIP approvals under
section 110 and subchapter I, part D of
the Act do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP-approval does not impose
any new requirements, I certify that it
does not have a significant impact on
any small entities affected. Moreover,
due to the nature of the Federal-state
relationship under the Act, preparation
of a regulatory flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Act forbids USEPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k) of the Act, based on the
State’s failure to meet the commitment,
it will not affect any existing state
requirements applicable to small
entities. Federal disapproval of the State
submittal does not affect its state-
enforceability. Moreover, USEPA’s
disapproval of the submittal would not
impose a new Federal requirement.
Therefore, USEPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing State requirements
nor does it substitute a new Federal
requirement.

This action makes final the action
proposed at 59 FR 3809. The USEPA
received no significant adverse public
comment on the proposed action. The
comments received did not object to the
overall approvability of the proposed
revisions. One comment requested that
USEPA not condition the approval on
actions to be taken by another State.
However, there is agreement that the
limits on the Indiana source are
necessary and required for the Hamilton
County attainment demonstration. The
remainder of the comments requested
clarifications and additional
rulemaking. As a result of receiving no

comments substantively adverse to the
approvability of the Hamilton County
SIP, the Regional Administrator has
reclassified this action from Table 2 to
a Table 3 under the processing
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by an October 4,
1993 memorandum from Michael H.
Shapiro, Acting Assistant Administrator
for Air and Radiation. On January 8,
1989, the Office of Management and
Budget (OMB) waived Table 2 and Table
3 SIP revisions (54 FR 2222) from the
requirements of section 3 of Executive
Order 12291 for a period of 2 years. The
USEPA has submitted a request for a
permanent waiver for Table 2 and 3 SIP
revisions. The OMB has agreed to
continue the waiver until such time as
it rules on USEPA’s request. This
request continues in effect under
Executive Order 12866 which
superseded Executive Order 12291 on
September 30, 1993.

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by October 24, 1994. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Air pollution control, Incorporation
by reference, Reporting and record
keeping requirements, Sulfur oxides.

Note—Incorporation by reference of the
State Implementation Plan for the State of

Ohio was approved by the Director of the
Federal Register on July 1, 1982.

Dated: July 26, 1994.
Michelle D. Jordan,
Acting Regional Administrator.

Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart KK—Ohio

2. Section 52.1919 is added to read as
follows.
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§52.1919 Identification of plan-conditional
approval.

(a)(1) On October 16, 1991, and March
17, 1993, the Ohio Environmental
Protection Agency (OEPA) submitted
revisions to the State Implementation
Plan (SIP) for sulfur dioxide for sources
in Hamilton County, Ohio. The
revisions are approved provided that the
State of Indiana Department of
Environmental Management (IDEM)
submits to USEPA, by September 23,
1995, a proposed SIP revision
incorporating the limits identified in the
September 1, 1992, letter from Joseph E.
Seagram and Sons, Inc. to IDEM and the
Ohio Environmental Protection Agency.

(i) Incorporation by reference.

(A) Ohio Administrative Code (OAC)
Rule 3745-18-03 Attainment dates and
compliance time schedules, Sections
(A)(2)(c); (B)(7)(a); (B)(7)(b); (C)(8)(a);
(C)(8)(b); (C)(9)(a); (C)(9)(b); (D)(1);
(D)(2); dated October 11, 1991, and
effective on October 31, 1991.

(B) Ohio Administrative Code (OAC)
Rule 3745-18-04 Measurement methods
and procedures, Sections (D)(7);
(D)(8)(a) to D(8)(e); (E)(5); (E)(B)(a);
(E)(6)(b); (F); (G)(1) to (G)(4); (I); dated
October 11, 1991, and effective on
October 31, 1991.

(C) Ohio Administrative Code (OAC)
Rule 3745-18-37, Hamilton County
sulfur dioxide emission limits, dated
February 22, 1993, and effective on
March 10, 1993.

(D) Director’s Findings and Order for
Cincinnati Gas And Electric Company,
Miami Fort Station, dated February 22,
1993.

(b) [reserved].

[FR Doc. 94-20637 Filed 8-22-94; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 271
[FRL-5055-4]

North Carolina; Final Authorization of
Revisions to State Hazardous Waste
Management Program

AGENCY: Environmental Protection
Agency.

ACTION: Immediate Final Rule,
Affirmation.

SUMMARY: North Carolina has applied
for final authorization of revisions to its
hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA). North Carolina’s revisions
consist of the Boilers and Industrial
Furnaces Rule (BIF) promulgated
February 21, 1991, the Technical
Amendments for BIF promulgated July
17,1991, and August 17, 1991, and the

Administrative Stay promulgated
September 5, 1991. The Environmental
Protection Agency reviewed North
Carolina’s applications and published
an Immediate Final Rule (IFR) on June
23, 1994, to authorize North Carolina for
these revisions. EPA received several
comments from the public on the IFR
decision during the public comment
period. This notice responds to those
public comments and reaffirms the
decision to grant North Carolina final
authorization for the above-mentioned
revisions.

EFFECTIVE DATE: Final authorization for
North Carolina's program revisions shall
be effective August 22, 1994.

FOR FURTHER INFORMATION CONTACT: Al
Hanke, Chief, State Programs Section,
Waste Programs Branch, Waste
Management Division, U.S.
Environmental Protection Agency, 345
Courtland Street, NE, Atlanta, Georgia
30365; (404) 347-2234.

SUPPLEMENTARY INFORMATION:

A. Background

States with final authorization under
Section 3006(b) of the Resource
Conservation and Recovery Act
(“RCRA” or “‘the Act”), 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. In addition,
as an interim measure, the Hazardous
and Solid Waste Amendments of 1984
(Public Law 98-616, November 8, 1984,
hereinafter "HSWA") allows States to
revise their pr to become
substantially equivalent instead of
equivalent to RCRA requirements
promulgated under HSWA authority.
States exercising the latter option
receive “interim authorization” for the
HSWA requirements under Section
3006(g) of RCRA, 42 U.S.C. 6926(g), and
later apply for final authorization for the
HSWA requirements.

Revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA'’s regulations in 40 CFR Parts 260-
268 and 124 and 270.

On June 23, 1994, EPA published an
Immediate Final Rule announcing its
decision to grant North Carolina final
authorization for revisions to its
hazardous waste management program.
Further background on the Immediate
Final Rule to grant authorization
appears at 59 FR 32377, June 23, 1994.
Along with the Immediate Final
decision, EPA announced the

availability of the application and other
materials for public comment.

Twelve (12} letters containing written
comments were received during the
public comment period. Most
commenters expressed opposition to
EPA’s Immediate Final decision.
Virtually all who opposed the decision
objected because of concerns they have
with North Carolina’s largest
commercial BIF. Individual letters
containing responses to these facility
specific concerns have been mailed to
the commenters. Significant
authorization issues raised by the
commenters and EPA’s responses are
summarized below.

B. Comments/Response

Comment: Several commenters stated
that Region IV had referred violations by
BIF’s to the North Carolina Department
of Environment, Health, and Natural
Resources (DEHNR) for enforcement, yet
no enforcement action was taken on
matters referred.

Response: EPA Region IV is not aware
of any BIF violations for any facility in
the State of North Carolina that were
referred to DEHNR and in which
DEHNR failed to take appropriate
action. To date, EPA has not discovered
any violations of the BIF rule at the
commercial BIF mentioned by the
commenters. As part of EPA’s oversight
role, a joint inspection with the State is
scheduled for the facility in question in
the near future.

Comment: Several commenters stated
that North Carolina does not have
adequate resources to administer the
BIF requirements.

Response: EPA has thorougly and
carefully evaluated North Carolina’s
hazardous waste management program
and is confident that North Carolina
does in fact have the resources to
administer the BIF requirements. North
Carolina maintains a competent
combustion permitting staff who are
already actively involved in BIF
permitting. North Carolina was one of
the first States to accept responsibility
for compliance inspections at small
quantity burner facilities. The State
maintains an on-site inspector program
at commercial facilities, including the
commercial BIF facility mentioned by
commenters. North Carolina has already
made significant progress in the
implementation of the BIF rule. It
should also be noted that North
Carolina’s regulatory authority for BIF's
is identical to the federal authority.
North Carolina adopts EPA hazardous
waste regulations by reference.
Therefore, North Carolina will enforce
equivalent standards for BIFs within the
State.
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Comment: Several commenters stated
that because North Carolina relies on a
commercial BIF to meet its Capacity
Assurance Plan (CAP), North Carolina
DEHNR officials have indicated that this
facility will obtain a BIF permit if North
Carolina administers the program. The
commenters felt that this prejudgment
does not bode well for the State’s
willingness to act as a neutral regulator
in the BIF permitting process.

Response: EPA’s decision to grant
North Carolina final authorization for
the BIF rule does not constitute
determination by the Agency or North
Carolina on any permit application(s)
pertaining to this facility. North
Carolina included the facility in its
Capacity Assurance Plan at the request
of EPA. EPA requested North Carolina
include all commercial capacity that
was operating by the end of 1993
regardless of the facility’s future status.
North Carolina’s CAP included all
capacity the facility identified as
coming on-line in the future. This does
not reflect on North Carolina permitting
intentions in any way.

C. Decision

After reviewing and responding to the
public comments received on the initial
Final Determination to authorize North
Carolina for the BIF regulations, I affirm
my conclusion that North Carolina’s
revisions meet all of the statutory and
regulatory requirements established by
RCRA. Accordingly, North Carolina is
granted final authorization to operate its
hazardous waste program as revised.

North Carolina now has responsibility
for permitting treatment, storage, and
disposal facilities within its borders and
carrying out other aspects of the RCRA
program described in its program
revision application, subject to the
limitations of HSWA, the Memorandum
of Agreement, and this notice. North
Carolina also has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under
Section 3007 of RCRA and to take
enforcement actions under Section
3008, 3013, and 7003 of RCRA.

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of section 6 of Executive
Order 12866.

Certification Under the Regulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b), I hereby certify that this
authorization will not have a significant
economic impact on a substantial
number of small entities. This

authorization effectively suspends the
applicability of certain Federal
regulations in favor of North Carolina’s
program, thereby eliminating
duplicative requirements for handlers of
hazardous waste in the State. It does not
impose any new burdens on small
entities.

This rule, therefore, does not require
a regulatory flexibility analysis.

List of Subjects in 40 CFR Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials
transportation, Hazardous waste, Indian
lands, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended (42 U.S.C. 6912(a), 6926, 6974(b)).

Dated: August 12, 1994.

Winston A. Smith,

Acting Regional Administrator.

[FR Doc. 94-20686 Filed 8-22-94; 8:45 am|
BILLING CODE 6580-50-P

40 CFR Part 300
[FRL-5050-5]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency.

ACTION: Final rule; notice of deletion of
the Yakima Plating Company site from
the National Priorities List.

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Yakima Plating Company site,
located in Yakima, Washington from the
National Priorities List (NPL). The NPL
is Appendix B of the National Oil and
Hazardous Substances Contingency Plan
(NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (CERCLA).
EPA and the State of Washington have
determined that no further cleanup
under CERCLA is appropriate and that
the selected remedy has been protective
of public health, welfare, and the
environment.

EFFECTIVE DATE: August 23, 1994.

FOR FURTHER INFORMATION CONTACT:
Sean Sheldrake, Site Manager, U.S.
Environmental Protection Agency,
Region 10, 1200 6th Avenue, HW-113,
Seattle, WA 98101, (206) 553—1220.

SUPPLEMENTARY INFORMATION: The site to
be deleted from the NPL is;

Yakima Plating Company, Yakima,
Washington

A Notice of Intent to Delete for this
site was published June 15, 1994, (59 FR
30752). The closing date for comments
on the Notice of Intent to Delete was
July 15, 1994. EPA received no
comments.

EPA identifies sites which appear to
present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund-financed remedial
actions. Any site deleted from the NPL
remains eligible for Fund-financed
remedial actions in the unlikely event
that conditions at the site warrant such
action. Section 300.425 of the NCP
states that Fund-financed actions may
be taken at sites deleted from the NPL.
Deletion of a site from the NPL does not
affect responsible party liability or
impede Agency efforts to recover costs
associated with response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and record keeping
requirements, Superfund, Water
pollution control, and Water supply.

Dated: July 15, 1994.
Gerald A. Emison,

Acting Regional Administrator, U.S. EPA
Region 10.

For the reasons set out in the
preamble, 40 CFR part 300 is amended
as follows:

PART 300—[AMENDED)]

1. The authority citation for part 300
continues to read as follows:

Authority: 42 U.S.C. 9601-9657; 33 U.S.C.
1321(c)(2); E.O. 12777, 56 FR 54757, 3 CFR
1991 Comp., p. 351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp., p. 193.

Appendix B [Amended]

2. Table 1 of Appendix B to part 300
is amended by removing the site for
Yakima Plating Co., Yakima,
Washington.

[FR Doc. 94-20678 Filed 8-22-94; 8:45 am]
BILLING CODE 8560-50-P




43292

Federal Register / Vol. 59, No. 162 / Tuesday, August 23, 1994 / Rules and Regulations

40 CFR Part 721
[OPPTS-50571A; FRL-4896-6]

Certain Aromatic Ether Diamines;
Significant New Use Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is promulgating a
significant new use rule (SNUR) under
section 5(a)(2) of the Toxic Substances
Control Act (TSCA) which will require
certain persons to notify EPA at least 90
days before commencing the
manufacture, import, or processing of
the following chemical substances for
the uses identified in this preamble:
Benzenamine, 4,4’-[[1,1"-biphenyl]-2,5-
diylbis(oxy)lbis- (CAS Number 94148
67-1, premanufacture notice (PMN) P-
85-335); 1,2,4,5-benzenetetracarboxylic
acid, diethyl ester, compound with 4,4'-
[[1,1"-biphenyl}-2,5-
diylbis(oxy)lbis[benzenamine] (1:1)
(PMN P-85-336); and 1,2,4,5-
benzenetetracarboxylic acid, 1,4-diethyl
ester, compound with 4,4"-[[1,1"-
biphenyl]-2,5-
diylbis(oxy)lbis[benzenamine] (1:1),
polymer with 4,4'-[[1,1-biphenyl]-2,5-
diylbis(oxy)]bis[benzenamine]-1,5-
diethyl-1,2,4,5-benzenetetracarboxylate
(1:1), reaction products with phthalic
anhydride (CAS number 130097-33-5,
PMN P-86-1153). These substances are
identified generically as certain
aromatic ether diamines. Hereinafter,
these substances will be referred to by
their respective PMN numbers. For P-
85-336, the significant new use is any
use; for P-85-335 and P-86-1153, the
significant new uses are the
manufacture, import, or processing in
quantities of 100,000 pounds per year,
or greater, and 225,000 pounds per year,
or greater, respectively, for any use. EPA
believes that this action is necessary
because these chemical substances may
be hazardous to human health and the
uses identified in this rule may result in
significant human exposures. The
required notice will provide EPA with
the opportunity to evaluate the intended
use and associated activities, and an
opportunity to protect against
potentially adverse exposure before it
€an occur.

DATES: This rule becomes effective on
October 6, 1994. In accordance with 40
CFR 23.5; this rule shall be promulgated
for purposes of judicial review at 1 p.m.
eastern time on September 6, 1994.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention

and Toxics, Environmental Protection
Agency, 401 M St., SW., Rm. E-545,
Washington, DC 20460, Telephone:
(202) 554-1404, TDD: (202) 554-0551.

SUPPLEMENTARY INFORMATION: This
SNUR for P-85-335, P-85-336, and
P-86-1153 requires persons to notify
EPA at least 90 days before commencing
the manufacture, import, or processing
of these substances for the significant
new uses described in this final rule.
The required notice will provide EPA
with the information needed to evaluate
an intended use and associated
activities, and an opportunity to protect
against unreasonable risks related to
exposure to P-85-335, P-85-336, and
P-86-1153 before it can occur. This rule
was proposed in the Federal Register of
May 30, 1990 (55 FR 21887). Since
proposal, the TSCA Inventory chemical
name for P-85-336 has been amended;
the new name is used in this preamble.
Additionally, the chemical substance
1,2,4,5-benzenetetracar-boxylic acid,
1,4-diethyl ester, compound with 4,4~
[(1,1"-biphenyl]-2,5-diylbis
(oxy)Ibis[benzenamine] (1:1), polymer
with 4,4’-[[1,1’-biphenyl]-2,5-diylbis
(oxy))bis[benzenamine]-1,5-diethyl-
1,2,4,5-benzenetetracarboxylate (1:1),
the subject of PMN P-85-337, which
was also included in the proposed
SNUR, is not included in this final rule.
EPA is not issuing a final SNUR on P-
85-337 for reasons described in Unit V.
of this preamble. This final rule serves
to terminate the TSCA section 12(b)
export notification requirements for P-
85-337 that were triggered by the
proposed SNUR. Finally, since
proposal, the significant new use
reporting triggers for P-85-335 and P—
86-1153 have been waived as claims of
confidential business information (CBI).
These reporting triggers are now
included in the regulatory text of this
document,

I. Authority

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in section 5(a)(2).
Section 5(a)(2) factors generally relate to
the extent to which a use changes the
volume of a chemical’s production or to
the type, form, magnitude, or duration
of exposure to it. Once EPA determines
that a use of a chemical substance is a
significant new use, section 5(a)(1)(B) of
TSCA requires persons to submit a
notice to EPA at least 90 days before
they manufacture, import, or process the
chemical substance for that use.

Persons subject to this SNUR must
comply with the same notice
requirements and EPA regulatory
procedures as submitters of
premanufacture notices (PMNs) under
section 5(a)(1)(A) of TSCA. In particular,
these requirements include the
information submission requirements of
section 5(b) and (d)(1), the exemptions
authorized by section 5(h)(1), (2), (3),
and (5), and the regulations at 40 CFR
part 720. EPA may take regulatory
action under section 5(e), 5(f), 6, or 7 to
control the activities for which it has
received a significant new use notice
(SNUN). If EPA does not take action,
section 5(g) of TSCA requires EPA to
explain in the Federal Register its
reasons for not taking action.

Persons who intend to export a
chemical substance identified in a
proposed or final SNUR are subject to
the export notification provisions of
TSCA section 12(b). The regulations that
interpret section 12(b) appear at 40 CFR
part 707, Persons who intend to import
a chemical substance are subject to the
TSCA section 13 import certification
requirements, which are codified at 19
CFR 12,118 through 12.127 and 127.28.
Persons who import a chemical
substance identified in a final SNUR
must certify that they are in compliance
with the SNUR requirements. The EPA
policy in support of the importation
certification appears at 40 CFR part 707,

II. Applicability of General Provisions

General regulatory provisions
applicable to SNURs are codified at 40
CFR part 721, subpart A, In the Federal
Register of August 17, 1988 (53 FR
31252), EPA promulgated a “User Fee
Rule” (40 CFR part 700) under the
authority of TSCA section 26(b).
Provisions requiring persons submitting
SNUNSs to submit certain fees to EPA are
discussed in detail in that Federal
Register document. Interested persons
should refer to the CFR and the cited
Federal Register document for further
information.

III. Summary of This Rule

The chemical substances which are
the subjects of this final SNUR are
P-85-335, P-85-336, and P-86-1153.
EPA is designating the manufacture,
import, or processing of P-85-336 for
any use as a significant new use. For P-
85-335 and P-86-1153, EPA is
designating the manufacture, import, or
processing in quantities of 100,000
pounds per year, or greater, and 225,000
pounds per year, or greater,
respectively, for any use as significant
new uses. This rule requires persons
intending to manufacture, import, or
process the chemical substances
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identified in this rule to submit a SNUN
to EPA at least 90 days before they
manufacture, import, or process these
substances for the significant new uses
described above. With regard to P~85—
337, because EPA’s concerns for the
subject substances relate to the free
diamine and P-85-337 has no free
diamine, EPA has decided not to issue

a final SNUR for P-85-337.

IV. Background Information on P-85-
335, P-85-336, and P-86-1153

Background information on the
regulatory history, production, use,
health effects, and exposure for P-85—
335, P-85-336, and P-86-1153 appears
in the preamble to the proposed rule.
Interested persons should refer to that
document for further information.

V. Responses to Comments and Other
Information Received Subsequent to
SNUR Proposal

One company submitted comments in
response to the proposed rule. In
summary, the commenter believes that
the proposed SNUR should be
withdrawn because of the industrial
hygiene practices associated with the
substances’ production, and the
company’s belief that the materials are
made and used safely. Additionally, the
commenter believes the proposed SNUR
should be modified to reflect the
absence of free diamine in P-85-337,
and that processors and customer/users
should be exempt from the SNUR
requirements because of test data on P-
85-335 and P-86—1153 that indicate
dermal exposure does not cause
retinotoxic effects.

EPA disagrees with the comment
submitter that the proposed SNUR
should be withdrawn in its entirety.
Notwithstanding the status of the
industrial hygiene practices associated
with the substances’ past or current
production and use, EPA believes the
designated significant new uses for P—
85-335, P-85-336, and P-86-1153 may
increase the magnitude and duration of
exposure to the substances over that
which currently exists. EPA’s concerns
regarding potentially significant human
exposures that could be associated with
the designated significant new uses and
EPA's belief that the chemical
substances may be hazardous to human
health, provide more than an adequate
basis for this rule.

As stated above with regard to P-85-
337, because EPA's concerns for the
subject substances relate to the free
diamine and P-85-337 has no free
diamine, EPA has decided not to issue
afinal SNUR for P-85-337.

Certain test data received from the
tommenter on P-85-335 and P-86—

1153 subsequent to the subject SNUR
proposal suggest that the substances are
not likely to be absorbed through the
skin in amounts sufficient to produce
retinopathy in rats. These data indicate
that a previous report of retinopathy
following dermal administration of P~
85-335 was compromised because the
test animals were also orally exposed as
a result of ingestion of the diamine from
the application site. Based on these
data, the commenter argues that dermal
exposure is not a problem and asks that
processors and users be exempted from
the SNUR. EPA believes such an action
would be inappropriate. Exposures to
the subject substances during processing
and use could potentially occur by
inhalation or orally, as well as by the
dermal route. Consideration and
analysis of the potential routes of
exposure associated with any significant
new use would be part of the SNUN
review process. Any regulatory follow-
up action taken in response to a SNUN
would take into account exposures, or
lack thereof, associated with the
processing or use of a substance. (It
should be noted that only
manufacturers, importers, and
processors are subject to SNURs;
chemical substance users who are not
also manufacturers, importers, or
processors are not subject to the SNUR
notification provisions.)

The commenter also questioned EPA's
use, in the preamble of the proposed
rule, of a structure-activity analogy
between P-85-335 and nitrofen (CAS
Number 1836-75-5) to support a
concern for developmental toxicity for
the subject substances. In support of its
position, the commenter cited a study
on unchlorinated and monochlorinated
nitrofen analogues where teratogenicity
was either greatly reduced or absent as
compared to nitrofen (Francis,
Toxicology 40:297-309 (1986)).
Additionally, the commenter cited a
study that indicated both the number
and position of chlorine substitutes had
an effect on potential teratogenicity,
although no simple structural
relationship was found between
position of chlorine substitutes and the
effect (Francis, Teratology 41:443-51
(1990)).

EPA believes that the Francis studies,
by themselves, are inadequate to
discount the potential developmental
toxicity of the subject substances, This
1986 study used too few animals per
dose group (8-13), whereas an adequate
developmental toxicity study generally’
requires 20 pregnant animals, and the
highest dose tested for each nitrofen
analogue was insufficient to produce
maternal toxicity.

Also, the study evaluated effects using
only one mammalian species, the
mouse. According to EPA’s Guidelines
for Developmental Toxicity Risk
Assessment (56 FR 63798), the
minimum evidence to determine that an
agent is unlikely to pose a hazard for
developmental toxicity would generally
include data from appropriate, well-
executed laboratory animal studies in
several species (at least two) which
evaluated a variety of the potential
manifestations of developmental
toxicity and showed no adverse
developmental effects at doses that were
minimally toxic to the adult animal.

Regarding EPA's rationale for issuing
the SNUR, the comment submitter
disagreed with EPA's statement in the
preamble to the proposed rule that the
subject substances are currently subject
to no regulation that would require
notification to the Federal Government
of activities that might result in adverse
exposures to the substances, or provide
a regulatory mechanism that could
protect human health or the
environment from potentially adverse
exposures before they occurred. The
commenter stated that EPA and OSHA
have exercised their current regulatory
authority over these compounds
through existing laws, site audits, and
information gathering. Notwithstanding
this, the commenter did not point to any
regulatory mechanism that currently
mandates prior notification to the
Federal Government of activities
associated with the subject substances
that may result in new adverse
exposures and that provides the
opportunity to prevent such exposures
before they occur.

Finally, the commenter believes that
because EPA has not evaluated all
chemicals that may compete with the
subject substances to the same extent as
the subject substances, EPA should not
issue the final SNUR. EPA disagrees.
EPA is not required to evaluate all
substances that may compete with a
chemical substance before taking a
SNUR action on that chemical
substance. As discussed in the preamble
to the proposed rule, EPA received
information under TSCA section 8(e) on
P-85-335. This information triggered
EPA’s review of P-85-335, as well as P-
85-336, P-85-337, and P-86-1153
because of their structural relationship
to P-85-335. EPA has not received
information indicating a potential
substantial risk on materials known to
compete with the subject substances.
The Agency believes it is not required
to direct equal resources to evaluating a
substance solely on the basis that it
competes with another substance
receiving regulatory attention. EPA is
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taking action on this substance due to
section 8(e) reports received by the
Agency indicating possible risk.

V1. Objectives and Rationale for This
Rule

To determine what would constitute a
significant new use of P-85-335,
P-85-336, and P-86-1153, EPA
considered relevant information on the
toxicity of the chemical substances,
likely exposures associated with
possible uses, and the four factors listed
in section 5(a)(2) of TSCA. Based on
these considerations, EPA wishes to
achieve the following objectives with
regard to the significant new uses that
are designated in this rule. EPA wants
to ensure that:

(1) The Agency will receive notice of
any company’s intent to manufacture,
import, or process P-85-335, P-85-336,
and P-86-1153 for a significant new use
before that activity begins.

(2) The Agency will have an
opportunity to review and evaluate data
submitted in a SNUN before the notice
submitter begins manufacturing,
importing, or processing P-85-335, P—
85-336, and P-86-1153 for the
significant new use.

(3) The Agency will be able to
regulate prospective manufacturers,
importers, or processors of P-85-335,
P-85-336, and P-86-1153 before a
significant new use of those substances
occurs, provided that the degree of
potential health and environmental risk
is sufficient to warrant such regulation.
Currently, P-85-335, P-85-336, and P-
86-1153 are subject to no regulation that
requires prior notification to the Federal
Government of activities that might
result in new adverse exposures to these
substances, or provides a regulatory
mechanism that could protect human
health or the environment from
potentially adverse exposures, before
they occur.

EPA has received no TSCA section 5
Notice of Commencement of
Manufacture for P-85-336 and therefore
concludes that there is no ongoing
commercial use of the substance. EPA
believes that any use of P-85-336 may
increase the magnitude and duration of
exposure to the substance over that
which currently exists. In light of the
toxicity/potential toxicity of P-85-336,
and for EPA to have the opportunity to
evaluate any intended use and potential
exposures associated with such use
before that activity begins, EPA is
designating “‘any use” as a significant
new use for P-85-336. EPA believes
that it is appropriate to designate “‘any
use' as a significant new use for P-85-
336 because a substantial period of time
(more than 9 years) has elapsed since

the original PMN submission, the
substance has not been manufactured or
imported commercially during that
time, and the section 8(e) data were
received well after PMN review ended.

The significant new uses being
designated for both P-85-335 and P—
86-1153 are manufacture, import, or
processing in volumes of 100,000
pounds per year, or greater, and 225,000
pounds per year, or greater,
respectively, for any use. These
significant new uses, determined on a
company-specific basis, represent a
substantial increase in the ongoing
manufacture, import, or processing
volumes. EPA has determined that the
manufacture, import, or processing of
P-85-335 and P-86-1153 at levels at or
above the volumes designated as
significant new uses could significantly
increase the magnitude and/or duration
of human exposure to these substances
over that which currently exists. EPA
believes exposures to these chemical
substances associated with
manufacturing, importing, processing,
use and associated activities could
increase should manufacturing,
importing, or processing volumes equal
or exceed the volumes designated as
significant new uses. EPA considers it is
necessary to review chemical
manufacture, import, or processing
associated with new uses to ensure EPA
has an opportunity to protect against
potentially adverse exposure before it
can occur. Further discussion of the
rationale on which EPA bases its
significant new use determinations for
P-85-335 and P-86-1153 will not be
included in this rule as it is derived
from information claimed as CBI. A
sanitized copy of the document
describing the rationale for the
significant new use determinations is
available in the public record for this
rule.

Given the toxicity and/or potential
toxicity of these substances, the
reasonably anticipated situations that
could result in exposure, and the lack of
sufficient regulatory controls,
individuals could be exposed to P-85—
335, P-85-336, and P-86-1153 at levels
which may result in unreasonable risks.
For the foregoing reasons, EPA is
designating significant new uses for P—
85-335, P-85-336, and P-86-1153 as
set forth in § 721.825(a)(2), (a)(3), and
(a)(4) of the regulatory text.

VII. Alternatives

In the proposed SNUR, EPA
considered alternative regulatory
actions for P-85-335, P-85-336, and P—
86-1153, including a section 8(a)
reporting rule and a section 6 rule. For
the reasons discussed in the preamble to

the proposed rule and elsewhere herein,
EPA has decided to proceed with the
promulgation of a SNUR for these
chemical substances.

VIII. Applicability of Rule to Uses
Occurring Before Effective Date of The
Final Rule

EPA believes that the intent of section
5(a)(1)(B) is best served by designating
a use as a significant new use as of the
proposal date of the SNUR rather than
as of the effective date of the final rule.
If uses begun during the proposal period
of a SNUR were considered ongoing as
of the effective date, it would be
difficult for EPA to establish SNUN
requirements, because any person could
defeat the SNUR by initiating the
proposed significant new use before the
rule became effective, arguing that the
use is no longer new.

Persons who began commercial
manufacture, importation, or processing
of P-85-335, P-85-336, and P-86-1153
for the significant new uses described in
this rule between May 30, 1990, the date
of the proposal, and the effective date of
this SNUR were notified in the proposal
that they must cease that activity before
the effective date of this rule. An
exception to this general requirement
appears at § 721.45(h). If a person met
the conditions of advance compliance as
codified at § 721.45(h), the person will
be considered to have met the
requirements of the final SNUR for
those activities. If persons who began
commercial manufacture, importation,
or processing of the chemical substance
subject to the SNUR between proposal
and the effective date of the SNUR have
not met the conditions of advance
compliance, they are required to cease
that activity before the effective date of
the rule. To resume their activities,
these persons must comply with all
applicable SNUN requirements and wait
until the notice review period,
including all extensions, expires.

IX. Test Data and Other Information

EPA Yecognizes that under TSCA
section 5, persons are not required to
develop any particular test data before
submitting a SNUN. Rather, persons are
required only to submit test data in their
possession or control and to describe
any other data known to or reasonably
ascertainable by them.

However, in view of the potential
health risks that may be posed by a
significant hew use of P-85-335, P-85-
336, and P-86-1153, EPA suggests
potential SNUN submitters consider
conducting tests that would permit a
reasoned evaluation of risks posed by P-
85-335, P-85-336, and P-86-1153
when utilized for an intended use.
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SNUNSs submitted without
accompanying test data may increase
the likelihood that EPA would take
action under section 5(e).

EPA encourages persons to consult
with EPA before selecting a protocol for
testing P-85-335, P-85-336, and P-86—
1153. As part of this optional pre-notice
consultation, EPA will discuss the test
data it believes necessary to evaluate a
significant new use of the chemical
substance. Test data should be
developed according to TSCA Good
Laboratory Practice Standards at 40 CFR
part 792. Failure to do so may lead EPA
to find such data to be insufficient to
evaluate reasonably the health or
environmental effects of the chemical
substance.

EPA urges SNUN submitters to
provide detailed information on human
exposure or environmental release that
may result from the significant new use
of P-85-335, P-85-336, and P-86-1153.
In addition, EPA encourages persons to
submit information on potential benefits
of the chemical substance and
information on risks posed by the
chemical substance compared to risks
posed by potential substitutes.

X. Economic Analysis

EPA has evaluated the potential costs
of establishing SNUN requirements for
P-85-335, P-85-336, and, P-86-1153.
EPA believes that costs imposed by the
promulgation of this SNUR are not
significant. There are no known
producers other than the PMN
submitters. Agency costs can be divided
into three components: Issuing the
SNUR, which has a cost of $12,233 to
$23,790; reviewing the SNUN, which
has a cost of $9,650; and modifying the
SNUR, which has a cost of $10,323.
Direct and indirect costs to industry are
uncertain, in some instances too
uncertain to estimate. The Agency
estimates that the costs incurred by
industry would be those involved in
submitting a SNUN, which are
estimated to be $2,133 to $10,323 per
notice, as well as the related costs due
to delays in initiating the production
and use of a chemical. EPA's complete
economic analysis is available in the
public record for this rule (OPPTS-
50571A).

XL Rulemaking Record

EPA has established a record for this
rulemaking (docket control number
OPPTS-50571A). A public version of
the record, without any CBI, is available
in the TSCA Nonconfidential
Information Center (NCIC), also known
as, TSCA Public Docket Office, from 12
hoon to 4 p.m., Monday through Friday,
except legal holidays. NCIC is located in

Rm. NE-B607, 401 M St., SW.,
Washington, DC 20460. The record

includes the following basic information

considered by the Agency in developing
this rule:

(1) USEPA, “Certain Aromatic Ether
Diamines; Proposed Significant New
Uses of Chemical Substances.” (May 30,
1990, 55 FR 21887).

(2) USEPA, “Certain Aromatic Ether
Diamines; Proposed Significant New
Uses of Chemical Substances.”
Extension of Comment Period. (July 8,
1990, 55 FR 28063).

(3) USEPA, OPPT, EETD. Economic
Analysis of Proposed Significant New
Use Rule for Certain Aromatic Ether
Diamines. (October 1989).

(4) Comments received in response to
rule proposal. The following (5-19) are
submissions received under TSCA 8(e).

(BEHQ-1085-0571 S et seq. submissions

for Aromatic Ether Diamines.)

(5) Letter with attached notice of
October 21, 1985, relating to subchronic
inhalation study of an aromatic
diamine. (November 18, 1985).

(6) Additional information to be used
by EPA in evaluating aromatic diamines
(January 10, 1986).

(7) Response to letter of December 10,
1985, requesting confidentiality
substantiation for a submission (January
10, 1986).

(8) Final report on the 2-week
inhalation study of aromatic diamine
(February 14, 1986).

(9) Industrial hygiene monitoring
study on aromatic diamine dated
September 4, 1986 (September 12,
1986).

(10) Ocular pathology and skin
irritation studies with aromatic diamine
(January 26, 1987).

(11) Summary of Acute Toxicity
Studies with Aromatic Diamine (March
5,1987).

(12) Ocular toxicity produced by the
aromatic diamine following acute
dermal and inhalation exposure in rats
and acute oral exposure in rabbits (May
22, 1987).

(13) Letter regarding studies with
aromatic diamines (November 15, 1988).

(14) Copies of labels for aromatic
ether diamine and mixtures containing
the chemical (January 17, 1989).

(15) Waiver of confidentiality claim
by DuPont (June 16, 1989).

(16) Results of additional studies with
aromatic ether diamine (September 16,
1989).

(17) Ocular Pathology in Rats After
Dermal Application of 2-Phenyl-APB-
144 (July 29, 1991).

(18) Ocular Pathology in Rats After
Dermal Application of Avimid K
Prepreg (July 29, 1991). 3
(19) Final Report. 2-Phenyl-APB-144:
Species Comparisons of In Vitro Skin

Penetration Following a Single
Application to the Excised Skin of
Humans, New Zealand White Rabbits
and CD1B Rats. (April 14, 1994).

(20) Letter from DuPont waiving
busines confidentiality claims for the
proposed SNUR production trigger
volume limits (August 8, 1994).

XII Regulatory Requirements
A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant” and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of the Executive Order.
Under section 3(f), the Order defines a
“significant regulatory action” as an
action that is likely to result in a rule:
(1) Having an annual effect on the
economy of $100 million or more, or
adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public kealth or safety, or State, local or
tribal governments or communities (also
referred to as “economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or, (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Pursuant to the terms of this
Executive Order, it has been determined
that this rule is not “‘significant”” and is
therefore not subject to OMB review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), EPA has determined
that this rule would not have a
significant impact on a substantial
number of small businesses. EPA has
not determined whether parties affected
by this rule would likely be small
businesses. However, EPA expects to
receive few SNUNs for the substances.
Therefore, the Agency believes that the
number of small businesses affected by
the rule would not be substantial, even
if all of the SNUN submitters were small
firms.

C. Paperwork Reduction Act

OMB has approved the information
collection requirements contained in the
rule under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et. seq., and has assigned OMB
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control number 2070-0038 for P-85—
335 and P-86-1153 and OMB
control number 2070-0012 for P-85—
336, which has not yet been produced
commercially.

Public reporting burden for this
collection of informatien is estimated to
vary from 30 to 170 hours per response,
with an average of 100 hours per
response, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous materials, Reporting and
recordkeeping requirements, Significant
new uses,

Dated: August 15, 1994,
Joseph A. Carra,
Acting Director, Office of Pollution Prevention
and Toxics.

Therefore, 40 CFR part 721 is
amended as follows:

PART 721—[AMENDED]

1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

2. By adding new § 721.825 to subpart
E to read as follows:

§721.825 Certain aromatic ether diamines.

(a) Chemical substances and
significant new uses subject to reporting.
(1) The following chemical substances
are subject to reporting under this
section for the significant new uses
described in paragraphs (a)(2), (a)(3),
and (a){4) of this section: Benzenamine,
4,4'-[[1,1"-biphenyl}-2,5-diylbis(oxy)]bis-
(CAS Number 94148-67-1,
Premanufacture notice (PMN) P-85—
335); 1,2,4,5-benzenetetracarboxylic
acid, diethyl ester, compound with 4,4'-
[[1,2*-biphenyl}-2,5-
diylbis(oxy))bisfbenzenamine] (1:1)
(PMN P-85-336); and 1,2,4,5-
benzenetetracarboxylic acid, 1,4-diethyl
ester, compound with 4,4"-[[1,1-
biphenyl}-2,5-
diylbis{oxy)lbis[benzenamine] (1:1),
polymer with 4,4-[[1,1"-biphenyl]-2,5-
diylbis{oxy)lbisfbenzenamine]-1,5-
diethyl-1,2,4,5-benzenetetra carboxylate
(1:1), reaction products with phthalic
anhydride (PMN P-86-1153).

(2{ The significant new use for P-85—
335 is: Manufacture, impeort, or
processing in a quantity of 100,000
pounds per year, or greater, for any use.

(3) The significant new use for P-85—
336 is: Any use.

(4) The significant new use for P-86—
1153 is: Manufacture, import, or

processing in a quantity of 225,000

ounds per year, or ter, for any use.
4 () Spepsiﬁ{' requirgrmegnts. The X
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

y(1) Persons wlv)ho must report. Section
721.5 applies to this section except
§721.5(a)(2). A person who intends to
manufacture, import, or process for
commercial es a substance
identified in paragraph (a}(3) of this
section and intends to distribute the
substance in commerce must submit a
significant new use notice.

(2) [Reserved]
[FR Doc. 94-20688 Filed 8-22-94; 8:45 am]}
BILLING CODE 8560-80-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Public Land Order 7077

[AZ-830-4210-06; AZA~-13398, AZA-13401,
AZA~13402)

Partial Revocation of Secretarial
Orders dated July 2, 1902, March 14,
1929, and September 30, 1904; Arizona

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public Land Order.

SUMMARY: This order partially revokes
three Secretarial orders insofar as they
affect 51.66 acres of public land
withdrawn for the Bureau of
Reclamation’s Colorado River Survey,
and the €olorado River Storage and
Yuma Projects. The land is no longer
needed for the purpose for which it was
withdrawn, and the revocation is
needed to permit disposal of the land
through the Bureau of Land
Management’s land exchange program.
This action will open the land to surface
entry and mining, unless closed by
overlapping withdrawals or temporary
segregations of record. The land has
been and will remain open to mineral
leasing.

EFFECTIVE DATE: September 22, 1994.

FOR FURTHER INFORMATION CONTACT: john
Mezes, BLM Arizona State Office, P.O.
Box 16563, Phoenix, Arizona 85011,
602-650-0509.

By virtue of the authority vested in
the Secretary of the Interior by Section
204 of the Federal Land Policy and
Management Act of 1976, 43 U.S.C.
1714 (1988) as amended, it is ordered as
follows:

1. The Secretarial Orders dated July 2,
1902, March 14, 1929, and September
30, 1904, which withdrew land for the
Bureau of Reclamation’s Colorado River

Survey, and the Colorado River Storage
and Yuma Projects, are hereby revoked
insofar as they affect the following
described land:

Gila and Salt River Meridian
T.9S.,R.23 W,
Sec. 29, lot 2, and SEVASWV4.

The area described contains 51.66 acres in
Yuma County.

2. At 10 a.m. on September 22, 1994,
the land will be opened to the operation
of the public land laws generally,
subject to valid existing rights, the
provisions of existing withdrawals,
other segregations of record, and the
requirements of applicable law. All
valid applications received at or prior to
10 a.m. on September 22, 1994 shall be
considered as simultaneously filed at
that time. Those received thereafter
shall be considered in the order of
filing.

3. At 10 a.m. on September 22, 1994
the land will be opened to location and
entry under the United States mining
laws, subject to valid existing rights, the
provisions of existing withdrawals,
other segregations ef record, and the
requirements of applicable law.
Appropriation of any of the land
described in this order under the
general mining laws prior to the date
and time of restoration is unauthorized.
Any such attempted appropriation,
including attempted adverse possession
under 30 U.S.C. 38 (1988), shall vest no
rights against the United States. Acts
required to establish a location and to
initiate a right of possession are
governed by State law where not in
conflict with Federal law. The Bureau of
Land M. nt will not intervene in
disputes between rival locators over
possessory rights since Congress has
provided for such determinations in
local courts.

Dated: August 11, 1994,
Bob Armstrong,
Assistant Secretary of the Interior.
[FR Doc. 94-20576 Filed 8-22-94; 8:45 am]
BILLING CODE 4310-32-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 672
[Docket No. 931199-4042; 1.D. 081694B]

Groundfish of the Gulif of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospherie Administration (NOAA),
Commerce.
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ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for groundfish, other than
demersal shelf rockfish (DSR) in the
Southeast Outside district, by vessels
using hook-and-line gear in the Gulf of
Alaska (GOA). This action is necessary
because the entire bycatch allowance of
Pacific halibut apportioned to hook-and-
line gear in the GOA for the 1994 fishing
year has been reached.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.Lt.), August 31, 1994, until 12
midnight, A.1Lt., December 31, 1994,

FOR FURTHER INFORMATION CONTACT:
Michael L. Sloan, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by the
Secretary of Commerce according to the
Fishery Management Plan for
sroundfish of the GOA (FMP) prepared
by the North Pacific Fishery

Management Council under authority of
the Magnuson Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR parts
620 and 672.

In accordance with § 672.20(f)(1)(ii),
the 1994 Pacific halibut bycatch
allowance for hook-and-line gear for
groundfish fisheries in the GOA, other
than DSR in the Southeast Outside
district, was established by the final
1994 groundfish specifications (59 FR
7647, February 16, 1994) as 740 metric
tons.

The Director, Alaska Region, NMFS,
has determined, in accordance with
§672.20(f)(3)(ii)(A), that the catch of
Pacific halibut by operators of vessels
using hook-and-line gear in groundfish
fisheries other than the directed fishery
for DSR in the Southeast Outside
District has reached the annual bycatch
allowance of Pacific halibut. Therefore,

NMFS is prohibiting directed fishing for
groundfish, other than DSR in the
Southeast Outside district, by vessels
using hook-and-line gear in the GOA
from 12 noon, A.Lt,, August 31, 1994,
until 12 midnight, A.Lt., December 31,
1994,

Directed fishing standards for
applicable gear types may be found in
the regulations at § 672.20(g).

Classification

This action is taken under 50 CFR
672.20 and is exempt from OMB review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: August 18, 1994.
David S. Crestin,
Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 94-20677 Filed 8-22-94; 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2

Reexamination of the NRC
Enforcement Policy

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule; Request for
public comment.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is reexamining its
enforcement program and requests
public comment on whether the scope,
purpose, procedures, and methods of its
enforcement program are appropriate,
and how they may be improved. The
NRC is soliciting comments from
interested public interest groups, the
regulated imdustry, states, and
concerned citizens. Comments from
both reactor and materials licensees are
requested. This request is intended to
assist the NRC in a review of its
enforcement program which is being
conducted to make recommendations
for improvements in the regulatory
process.

DATES: The comment period expires
October 24, 1994. Commepts received
after this date will be considered if it is
practical to do so, but the Commission
is able to assure consideration only for
comments received on or before this
date.

ADDRESSES: Submit written comments
to: David Meyer, Chief, Rules Review
and Directives Branch, Division of
Freedom of Information and Publication
Services, Office of Administration, Mail
Stop: T6D59, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.
Hand deliver comments to: 11555
Rockville Pike, Rockville, Maryland,
between 7:45 am and 4:15 pm, Federal
workdays. Copies of comments received
may be examined at the NRC Public
Document Room, 2120 L Street NW.
(Lower Level), Washington, DC. After
September 1, 1994, it is expected that
comments may also be provided
electronically by accessing the NRC

bulletin board system (BBS) that is a
subsystem of FedWorld, which is
operated by the National Technical
Information Service. The NRC BBS can
be accessed directly by a toll free
number, (860) 303-9672, at modem
speeds up to 9600 Baud with
communication parameters set at 8 data
bits, no parity, 1 stop bit, full duplex,
and ANSI terminal emulation. Select the
“Subsystems/Databases’ option from
the “NRC Main Menu"' and then the
“Enforcement Program”” option. The
“Help/Information Center” from the
"“Enforcement Program Menu"' provides
selections on “Request for Comments on
the Enforcement Policy” and “How to
Leave an Official Comment.” The NRC
BBS can also be accessed from the
FedWorld *Subsystems/Databases”
menu, which could facilitate user access
using the Internet. FedWorld's access
via Internet is Telnet access:
fedworld.gov (192.239.92.3); FTP site
access: ftp.fedworld.gov
(192.239.92.205), and World Wide Web
(Home Page): www.fedworld.gov (this is
the URL).

FOR FURTHER INFORMATION CONTACT:
James Lieberman, Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
(301) 504-2741. Questions on the NRC
BBS may be directed to Tom Dunning
at (301) 504-1189.

SUPPLEMENTARY INFORMATION: On May
13, 1994, the Executive Director for
Operations directed a Review team
composed of Senior NRC managers to
reexamine the NRC enforcement
program. The Review Team is chaired
by James Lieberman, Director, Office of
Enforcement, and includes James
Fitzgerald, Acting Director, Office of
Investigations, Roy Zimmerman,
Associate Director for Projects, Office of
Nuclear Reactor Regulations, William
Brach, Deputy Division Director,
Division of Industrial and Medical
Nuclear Safety, Office of Nuclear
Materials Safety and Safeguards, Luis
Reyes, Deputy Administrator Region II,
and Jack Goldberg, Deputy Assistant
General Counsel for Enforcement.

The purpose of this review effort is to
(i) perform an assessment of the NRC'’s
enforcement program to determine
whether the defined purposes of the
enforcement program are appropriate,
(ii) determine whether the NRC'’s
enforcement practices and procedures
for issuing enforcement actions are

consistent with those purposes, and (iii)
provide recommendations on any
changes the Review Team believes
advisable. It is expected that the Review
Team will complete its review and issue
its report, including recommendations,
by the end of January 1995.

The NRC’s enforcement program is
guided by the Commission's “General
Statement of Policy and Procedure for
NRC Enforcement Actions”
(Enforcement Policy). The Enforcement
Policy is published in the Code of
Federal Regulations at 10 CFR part 2,
appendix C to provide widespread
dissemination of the Commission’s
Enforcement Policy. However, it is a
policy statement and not a regulation.
The Enforcement Policy notes that the
Commission, as appropriate under the
circumstance of a particular case, can
deviate from it.

The Commission's Enforcement
Policy was first published in 1980 as an
interim policy. 45 FR 66754 (October 7,
1980). On March 9, 1982 (47 FR 9987),
the Commission published a final
version of the policy. Since that time,
the Enforcement Policy has been
modified on a number of accasions to
address changing requirements and
additional experience. The current
Enforcement Policy is reflected in the
1994 Code of Federal Regulations as
supplemented by a July 15, 1994 (59 FR
36026), modification to provide
additional severity level examples.

Since the Enforcement Policy was
first promulgated, the purpose and the
four objectives for the NRC enforcement
program have remained essentially
unchanged. Section I of the Enforcement
Policy states that:

The purpose of the NRC enforcement
program is to promote and protect the
radiological health and safety of the
public, including employees’ health and
safety, the common defense and
security, and the environment by [the
following four objectives]:

o Ensuring compliance with NRC
regulations and license conditions;

¢ Obtaining prompt correction of
violations and adverse quality
conditions which may affect safety;

o Deterring future violations and
occurrences of conditions adverse to
quality; and

» Encouraging improvement of
licensee and vendor performance, and
by example, that of industry, including
the prompt identification and reporting
of potential safety problems.




Federal Register / Vol. 59, No. 162 / Tuesday, August 23, 1994 / Proposed Rules

43299

In summary, the Enforcement Policy
provides for a graduated set of sanctions
based on the severity of the violations.
Normally, each violation or grouping of
violations is categorized into one of five
severity levels based on the relative
importance of the violation, including
both the technical significance, i.e. the
actual and potential consequences, and
the regulatory significance including
any willfulness associated with the
violation. Formal sanctions include
Notices of Violations, civil penalties,
and orders. In determining the
particular sanction to be used,
consideration is given to (i) the severity
level of the violation, including its
duration, (ii) the licensee’s response to
the violation, including whether the
licensee identified the viclation and
corrected it, and (iii) the licensee’s past
performance, including whether the
violation was a recurring one, the
licensee’s compliance history and
general performance, and whether there
were prior opportunities to discover,
correct, or avoid the violation. The
Enforcement Policy provides for the
ability to exercise discretion to increase
or reduce sanctions (including
dispositioning certain violations as non-
cited violations) to provide appropriate
regulatory messages to encourage
improved performance. Enforcement
actions involving orders or violations at
Severity Level I, II, or III are considered
more significant and are referred to as
escalated actions. In addition to formal
enforcement sanctions, NRC also uses
administrative actions such as Demands
for Information, Confirmatory Action
Letters, and Letters of Reprimand.

In accordance with its charter, the
Review Team, is to consider, but not be
limited to, the following issues in
conducting its assessment of the
enforcement program:

(i) The balance between providing
deterrence and incentive (both positive
and negative) for the identification and
correction of violations,

(ii) The appropriateness of NRC
sanctions,

(iii) Whether the Commission should
seek statutory authority to increase the
amount of civil penalties,!

'In 1993, the Commission conducted a
tassessment of the NRC's program for protecting
illegers against retaliation. The Review Team which
performed that reassessment recommended, among
other things, that the NRC should seek an
émendment to section 234 of the Atomic Energy Act
011954 to increase the current maximum civil
Penalty of $100,000 to $500,000 per day per
violation to be normally used for willful violations
including those involving discrimination.

“commendation I1.D-3, “‘Reassessment of the

'\RC"5 Program for Protecting Allegers Against
Retalxa}ion." NUREG-1499 (January 1994). The

Mmmission did not act on this recommendation,

(iv) Whether there should be different
enforcement policies and practices for
material licensees in contrast to power
reactors or large fuel facilities, and

(v) Whether the Commission should
establish open enforcement conferences
as the normal practice.?

Public comments are sought on these
issues to assist the Review Team in its
reassessment. In addition to general
comments on the above issues, the
Review Team seeks comments on a
number of specific issues.

Comments are sought from both
reactor and material licensees, vendors,
other persons who are subject to NRC
enforcement jurisdiction, state and local
governments, and other members of the
public who may have an interest in NRC
enforcement actions. Although the
Review Team is interested in as many
comments as possible, commenters are
not obligated to and need not address
every issue.

In providing comments, please key
comments to the numbering system
used to identify the specific issues by
providing the issue number before the
particular comment (e.g., Response to
A.3). General or anecdotal comments
(such as a general comment to the effect
that some enforcement conferences have
not been effective or that some
enforcement cases have been
inconsistent with the Enforcement
Policy) will not be particularly useful.
Rather comments should be as specific
as possible and should reference
specific cases, as appropriate, so that the
Review Team can understand and
evaluate the comment. Responses which
call for a “yes” or “no” answer should
be accompanied with an explanation as
to why the commenter agrees or
disagrees with the issue. When the term
licensee is used in the issues listed
below, it refers, as applicable, to
licensees, vendors, and other persons
subject to NRC enforcement actions.

Comments may be provided in hard
copy or through the NRC electronic
bulletin board(  BBS). Instructions for
accessing the NRC BBS are provided in
the ADDRESSES section above.

Following evaluation of the
comments, the Review Team may hold

but instead, the Commission approved a staff
proposal to defer action on the recommendation
pending a review of the NRC Enforcement Program.

2In 1992, the NRC established a two-year trial
program for conducting enforcement conferences
open to attendance by members of the public (57
FR 30762, July 10,1992). This trial program was to
end July 11, 1994 upon which date comments were
due on whether NRC should routinely conduct
open enforcement conferences. However, in light of
the reexamination of the enforcement program, the
trial program was extended pending the outcome of
the enforcement program review (59 FR 36796, July
19,1994).

a public meeting in the Washington,
D.C. area for the purpose of clarifying
comments. In that regard, commenters
are requested to indicate whether they
would desire to participate in a public
meeting. It is expected that the Review
Team would invite specific commenters
to participate on panels of commenters
with similar views. If a meeting is to be
held, it will be announced in the
Federal Register and on the NRC BBS.

Comments are requested on the
following specific issues:

A. Purpose and Objectives of the NRC
Enforcement Program

1. Is the purpose of the enforcement
program stated above the proper area of
focus for the NRC enforcement program?
If not, why not and what should the
purpose be?

2. Are the four objectives of the NRC
enforcement program stated above (i.e.,
ensuring compliance, obtaining
corrective action, deterring future
violations, and encouraging improved
performance of other licensees and
vendors) appropriate? If not, why not
and what should the objectives be?

3. Does the enforcement program as
implemented achieve the stated purpose
and objectives? Explain why or why not.

(a) Are enforcement sanctions
effective in obtaining comprehensive
and lasting corrective action, i.e., does
the time and effort spent in developing
responses to enforcement actions result
in a more thought out approach for
corrective action and implementation of
that action than would otherwise occur?

(b) Do some types of sanctions result
in more extensive, comprehensive, or
lasting corrective action than others?

(1) I% so, which types of sanctions are
more effective than others, i.e., (a)
Notices of Violation at Severity Level V,
at Severity Level IV with and without a
civil penalty, at Severity Level IIl with
and without a civil penalty, at Severity
Level II with and without a civil
penalty, and at Severity Level I with and
without a civil penalty, and (b) orders?

(ii) If so, why? For example, do some
sanctions get more management
attention than others, i.e., do all senior
licensee officials, such as the Vice
Presidents, President, Chief Executive
Officer or Board of Directors, get copies
of every sanction including non-cited
violations, or do senior officials only get
copies of certain types of sanctions such
as civil penalties or orders, or for that
matter do they get copies at any time?

(iii) If not, what changes could be
made to improve corrective action?

(c) Has the NRC's past use of
sanctions created deterrence, i.e., does
the threat of sanctions contribute to the
desire to maintain compliance?
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(i) If not, what changes could be made
to provide more deterrence?

&) Commenters are requested to
address the deterrence value of each
type of sanction: (a) Notices of Violation
at Severity Level V, at Severity Level IV
with and without a civil penalty, at
Severity Level III with and without a
civil penalty, at Severity Level Il with
and without a civil penalty, and at
Severity Level I with and without a civil
penalty, and (b) orders.

(iii) To what extent does the issuance
of press releases contribute to the
deterrence?

(iv) Should press releases be issued
for Notices of Violation, Confirmatory
Action Letters, Demands for Information
as well as civil penalties and orders? If
not, why not?

(d) Do NRC sanctions against
particular licensees result in improving
the general performance of the regulated
industry by encouraging other licensees
to take actions to prevent or identify and
correct similar violations at their
facilities after learning of the violations
and sanctions imposed on other
licensees?

(i) Licensee commenters should
address whether they are normally
aware of enforcement actions issued
against other licensees at the level of (1)
non-escalated Notices of Violations, (2)
escalated Notices of Violations without
civil penalties, (3) civil penalties, and
(4) orders.

(ii) If commenters are aware of
enforcement actions issued against other
licensees, how do they become aware of
them (e.g, NUREG 0940, “Enforcement
Actions: Significant Actions Resolved,”
NRC Information Notices, NMSS
Newsletters, press releases, law firm
news letters, industry newsletters such
as Inside NRC or Nucleonics Weekly,
NRC inspectors, Federal Register, or
other sources)? Should NRC consider
better ways to provide licensees and
vendors with information about NRC
enforcement actions such as use of an
electronic bulletin board or an
enforcement newsletter?

(iii) If commenters are aware of
enforcement actions issued against other
licensees, is the information from those
actions used to improve performance?
How is it used to achieve better
performance (e.g., discussed during staff
meetings, incorporated into training, or
made the subject of required reading)?

4. Agency-wide (i.e., from region to
region) consistency and predictability in
the nature and type of sanctions have
been important considerations in

developing enforcement sanctions. Asa .

result, the Enforcement Policy has
become substantially more detailed
since the initial policy was published in

1980. While flexibility is provided,
deviations from the norms of the
Enforcement Policy require approval or
consultation with senior NRC officials,
and in some cases, the Commissioners.

(a) If the enforcement program as
implemented does not provide an
appropriate degree of consistency and
predictability, what are the problem
areas and what changes could be made
for improvement in this area?

(b) Should the Enforcement Policy be
simplified and allow for more staff
judgement and issuance of enforcement
actions with less management review? If
so, provide examples where changes
could be made. If so, why and how?

5. When developing enforcement
sanctions, how should the NRC attempt
to balance punishment and incentives?
[Note: this question addresses issuance
of sanctions in general, questions on
issuance of civil penalties are addressed
in section E. of this notice.] Comments
are requested on whether the remedial
value of enforcement would be
improved by:

é:) Basing sanctions solely on the
occurrence of the violation and its
technical and regulatory significance to
maximize the incentive to discourage
violations from occurring. Under this
approach, in formulating a sanction,
NRC would consider whether the
violation occurred, but would not
consider whether the licensee identified
the violation and corrected it and would
not consider the licensee’s past
performance, i.e., some or all sanctions
would be issued somewhat like a traffic
ticket. For example, an overexposure
would have a fixed penalty for a given
type of licensee. Commenters who favor
this approach should address the
question of whether this approach
would tend to discourage licensees and
employees from identifying violations
that are not self disclosing and broadly
correcting violations as those actions
would not affect the sanction.

(b) Basing sanctions solely on the
licensee’s response to the violation.
Under this approach, NRC would not
issue a sanction if the licensee promptly
identified, reported it if required, and
promptly and comprehensively
corrected the violation; that is the NRC
would not consider past performance,
duration, multiple occurrences, prior
opportunities to identify and correct the
violation earlier if the licensee
identified and corrected the violation
prior to NRC identifying the violation,
the NRC scheduling an announced
inspection in the area that encompasses
the violation, or an event that disclosed
the violation. Commenters who favor
this approach should address the
question of whether this approach

would reduce the incentives to identify
violations, including responding to
opportunities to identify potential
violations, or assuring lasting corrective
action because the licensee may take the
risk that NRC might not identify the
violation as a result of the limited, audit
nature of the NRC inspection program.
How should reporting of a violation be
considered? For example, should full
mitigation be allowed if a violation was
not reported?

(c) Basing sanctions on a combination
of approaches (a) and (b) above, similar
to the current NRC approach.
Commenters who favor this approach
should address which factors should be
included in establishing sanctions and
the weight that might be appropriate for
each factor.

6. The Enforcement Policy is intended
to provide regulatory messages to
improve performance such as
encouraging identification of violations,
being responsive to information that
may suggest the need to take action to
determine the existence of a violation,
taking prompt, comprehensive and
lasting corrective action, and addressing
performance problems.

(a) Does the enforcement
correspondence that transmits the
enforcement actions adequately convey
the above messages?

(b) Does the enforcement
correspondence that transmits the
enforcement actions adequately convey
the significance the NRC places on the
violations, the areas where
improvement in performance are
needed, and the reasons for the
sanctions?

(c) Is the enforcement correspondence
understandable? Should it be
simplified? If so, how?

7. Should there be different
enforcement policies and procedures
(e.g., correspondence, enforcement
conferences, inspection documentation,
civil penalty assessment factors) for
large licensees, such as power reactors
and major fuel facilities, and for smaller
licensees? If so, how should the policies
and procedures differ?

B. Severity Levels of Violations

Violations are normally categorized in
terms of five levels of severity to show
their relative importance within a
particular activity area such as “reactor
operations” or “health physics.” The
level of severity assigned is intended to
be based on the violation’s actual or
potential safety consequence and
regulatory significance within the
selected activity area. Specific examples
of severity levels for particular
violations are given in the Enforcement
Policy supplements to improve
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consistency and enhance the ability to
apply the policy.

1. Should the NRC continue to use the
existing severity levels to categorize
regulatory and safety significance of
violations? If not, why not and how
should the Enforcement Policy be
changed?

2. Is there a benefit to have both a
Severity Level IV and V7 Should
severity levels be used at all if violations
are not associated with a civil penalty?

3. Recognizing that not all violations
are of equal significance, are there
sufficient examples to categorize the
range of significance of violations?

(a) Do the existing examples
appropriately reflect significance? If not,
why not?

(b) If the existing examples are not
sufficient, what other examples should
be included?

(c) Should the examples be revised to
be more general? More specific?

(d) Is sufficient flexibility provided to
consider willfulness and other
circumstances? What circumstances not
now considered should be considered, if
any, in establishing a severity level?

C. Enforcement Conferences

The Enforcement Policy provides that
when the NRC learns of a potential
violation for which escalated
enforcement action may be warranted,
the NRC normally provides the licensee
an opportunity for an enforcement
conference prior to taking enforcement
action. A conference may also be held
for a Severity Level IV violation if
increased management attention is
warranted. The purpose of the
conference is to discuss the potential
violations, their significance, the reason
for their occurrences including the root
causes, and the licensee’s corrective
actions. It provides NRC management an
opportunity to emphasize, directly with
senior licensee management, the
significance of the violations and the
need for effective lasting corrective
action. Also, the NRC uses the
conference to determine whether there
Were any aggravating or mitigating
circumstances, and to obtain any other
information, including whether the
licensee questions the findings of the
inspection, which may assist in
determining the appropriate
enforcement action.

Enforcement conferences are not
foutinely open to the public. (However,
d trial program to open about 25 percent
of the conferences to the public is
Currently underway. See footnote 2)

1. Do enforcement conferences serve

€ purposes stated above? If not, how
¢an they be improved?

2. What are the benefits and
weaknesses of conducting enforcement
conferences?

3. In deciding whether to hold a
conference, should the NRC consider
whether the licensee desires to attend a
conference?

4. Is the current criteria used to hold
a conference appropriate? If not, when
should conferences be held?

5. Recognizing that apparent
violations may be reconsidered
following an enforcement conference,
should NRC continue the practice of
issuing inspection reports that address
the apparent violations prior to an
enforcement conference?

6. Enforcement conferences are
normally held in regional offices.
Should this continue, or should they be
held closer to the facility of the
licensee?

7. As to open enforcement
conferences:

(a) Have open enforcement
conferences affected NRC performance
during the conference? If so, how?

(b) Have open enforcement
conferences impacted the licensee’s
participation in the conference? If so,
how?

(c) Have open conferences impacted
the licensees’ cost of participating at
conferences? If so, how? If more
preparation is required, how substantial
is that preparation and why should the
presence of public attendance impact
the licensee's presentation?

(d) Has the public benefited from the
ability to observe enforcement
conferences?

(e) Should all enforcement
conferences be transcribed with the
transcript subsequently made public?
For those who oppose open conferences,
would that be a viable alternative to
open enforcement conferences?

(f) The NRC staff in Rockville,
Maryland frequently participates in
closed enforcement conferences held in
the region by telephone.

(i) Is that appropriate for open
conferences?

(ii) Should the public be allowed to
listen by telephone to open conferences?

(g) Should open enforcement
conferences be made a permanent part
of the enforcement program?

8. Are there circumstances where a
Demand for Information may be an
appropriate substitution for an
enforcement conference? If so, what
circumstances should be considered?

D. Notices of Violations

The policy of the Commission has
been to formalize the occurrence of a
violation by issuance of a Notice of
Violation and by requiring documented
corrective action.

1, There are circumstances provided
in the Enforcement Policy for not
issuing a formal notice of violation to
provide incentives for identification and
corrective action for violations at
Severity Level IV, as well as to save both
NRC and licensee resources for
violations at Severity Level V. In general
where the licensee has identified a non-
recurring violation at Severity Level IV
and taken appropriate corrective action,
the inspection finding is documented in
the inspection report and closed out as
a “non-cited violation,” with no written
response required.

(a) Should the circumstances for use
of non-cited violations be changed to
cover more situations or fewer
(including different severity levels)? If
so0, explain.

(b) Does the use of non-cited
violations contribute to providing an
incentive for identifying and correcting
violations or does it have the same
negative impact as a cited violation in
a Notice of Violation?

(c) Should non-cited violations be
treated any differently from a cited
violation when considering compliance
history in the deliberations on the
appropriate regulatory response to a
subsequent violation? If so, explain. *

(d) Should NRC continue to use non-
cited violations?

(e) If non-cited violations should not
be used in the future, how should the
NRC disposition findings in an
inspection report that provides
sufficient detail to demonstrate that a
violation occurred? How should NRC
track these findings and what should
they be called?

2. Is there any purpose to issuing
Notices of Violations at Severity Level
V? Should all such violations be treated
as non-cited violations?

3. Should all Notices of Violations
require a written response? If not, what
should the documentation requirements
be for corrective action? What access
rights should be given to the public to
review the documentation?

4. The materials program utilizes NRC
Form 591, ** Safety Inspections,”” which
an inspector may use to document
certain violations and after the licensee
signs the form stating that corrective
action will be taken within 30 days,
serves as a Notice of Violation. Form
591 is intended to be issued by the
inspector directly to the licensee
without further agency review at the
conclusion of the inspection.

(a) Shouid this process be expanded
to cover fuel cycle and reactor
licensees?

(b) Should this process be expanded
to cover other enforcement sanctions?
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E. Civil Penalties

A civil penalty is a monetary penalty
that may be imposed for certain
violations. Civil penalties are intended
to emphasize the need for lasting
remedial action, and to deter future
violations both by the licensed party
and by other licensees conducting
similar activities.

The base civil penalty amounts have
not been changed since the early 1980’s.
To maintain a constant dollar amount
for civil penalties, adjustment for
inflation would increase the current
amounts by more than 60 percent. For
smaller licensees, a civil penalty may be
a deterrent because of the financial
impact; for power reactor licensees, the
current civil penalty amounts are of
little financial impact, but may have a
deterrent effect through the adverse
publicity that attends the issuance of a
civil penalty.

1. Should civil penalties continue te
be part of the NRC regulatory process?
If not, why not? How and when should
they be used?

2. Have civil penalties been effective
in improving compliance and providing
deterrence? If so, why? If not, why not?

3. The Review Team on Reassessment
of the NRC's Program for Protecting
Allegers Against Retaliation concluded
that higher civil penalties are
appropriate and recommended a
statutory amount of $500,000. The
legislative history for section 234 of the
Atomic Energy Act does not provide a
specific basis for the current statutory
amount of $100,000. The
recommendation of that Review Team
was based on the average cost of a day
of replacement power for a power
reactor. The recommended increase was
intended to provide a more financially
relevant penalty and provide for a
greater spread of penalty amounts
among the severity levels. (See, NUREG
1499 at page I1.D-5-6)

(a) Given that significant violations
continue to be identified, and that civil
penalties are intended to have a
punitive aspect, would higher civil
penalties provide a greater incentive for
compliance for the larger licensees
regulated by the Commission?

(b) Should the statutory amount of
civil penalties be increased? If so, to
what extent? If not, why not?

(c) Since the civil penalty amount in
Section 234 of the Atomic Energy Act
was last amended in 1980, there has
been considerable inflation. Should the
base civil penalties be indexed for
inflation?

(d) Should the civil penalty amount
take into consideration the costs
associated with an enforcement action

including the cost of the investigation
and processing the action?

4, Should the amount of the penalty
be normally based solely on the
existence of the violation similar to a
traffic ticket? If so, why? If not, why
not?

(a) If not, are there some violations
such as overexposures to workers,
releases of radioactive material,
exposures to members of the public,
failure to use survey instruments by
radiographers, etc, where civil penalties
should be assessed without regard to
adjustment factors? If not, why not?

%b) Does it matter whether a penalty
is increased or decreased from the base
amount, or is the existence of a penalty
the controlling factor?

5. Should the penalty consider
contributing factors, such as the root
cause of or the licensee’s response to the
violation? If so, why? If not, why not?

6. The current adjustment factors are
designed to encourage good
performance (e.g., prompt identification,
prompt and comprehensive corrective
action, and evidence of past lasting
corrective action) and deter poor
performance (e.g., lack of identification
and prompt or comprehensive
corrective action, not being responsive
to opportunities to identify violations,
and not taking lasting corrective action).
The NRC expends considerable effort to
adjust civil penalties to provide an
appropriate nzgulatory message.

a) Should the current civil penalty
adjustment factors continue to be used?
If not, why not and which factors
should be deleted or what factors
should be added?

(b) Do the current adjustment factors
provide the intended incentives or
deterrence? If not, please explain,

7. Comments are requested on the use
of the specific factors.

(a) Should there be any mitigation for
self-disclosing events where the
violation is relatively obvious, i.e., given
the event, the licensee really has no
choice but to pursue it to determine the
cause? If not, why not? If so, why?

(b) Should mitigation be allowed for
corrective action, if the individuals
responsible for the violations, assuming
adequate resources, training,
procedures, and supervision, have not
been appropriately disciplined? How
extensive should corrective action be to
permit mitigation?

(c) Since enforcement should be
designed to influence performance,
should past poor performance be
considered and cause penalties to be
increased if current performance is
good, i.e., the licensee identifies and
corrects the particular violation
assuming recent performance (e.g., six

months) has been good and there has
not been a failure to be responsive to
opportunities of prior notice? Similarly,
should past good performance be
considered and cause penalties to be
lowered where current performance is
not good, i.e. the licensee does not
identify and corrects the violations?

(d) The Atomic Energy Act provides
that each day a violation continues shall
be considered a separate violation for
assessing a civil penalty. The longer a
violation exists the likelihood of a
consequence increases. Should duration
be routinely considered if a civil penalty
would otherwise be assessed? If not,
why not and how should duration be
factored into the amount of the penalty?

(e) Should prompt, comprehensive
corrective action by the licensee be
sufficient to warrant full mitigation of
the civil penalty, regardless of the other
factors such as prior performance,
duration, prior opportunities, and lack
of identification or reporting?

(f) Should there be civil penalties if
the licensee identifies and promptly and
comprehensively corrects a violation? If
so, how should factors such as repetitive
violations, past poor performance, prior
opportunities to have identified the
violation earlier, multiple examples and
duration be considered?

(g) Reporting is not currently
considered as an assessment factor and
reporting failures are considered for
enforcement separate and apart from the
matter not reported. How should
reporting issues be considered?

i) Should there be full mitigation if
a licensee identifies a violation
associated with a reportable matter,
when the report is not properly made?

(ii) Should reporting a violation be
considered a separate mitigating factor?
If so, should mitigation be allowed
where the matter reported was required
to be reported since not to do so would
be a separate violation subject to a
separate sanction?

iii) Should there be a separate _
sanction for reporting failures apart
from the violation not reported?

(h) In applying the factors of past
performance and prior opportunities to
identify violations, over what time
period should these factors be
considered (e.g., events that occurred
two years prior to the violation for
which the current sanction is being
considered)?

(i) Is it appropriate to consider the
same facts in determining the existence
of a violation, its severity level, and in
the application of the assessment factors
(e.g., in a corrective action violation
escalating a penalty for opportunities (0
correct a matter earlier and considering
the delay as added significance in
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establishing the severity level)? If not,
why not?

8. The Enforcement Policy provides
some flexibility in applying the
adjustment factors but it does provide
specified percentages to limit the
application of the factors.

a) Should the Enforcement Policy be
changed to permit consideration of
factors without providing specified
percentages that shonld be used for the
assessment? If not, why not?

(b) If so, should there be any outer
limit other than the statutory maximum
per violation?

(c) The deletion of percentages will
permit greater judgement and flexibility
to arrive at an appropriate penalty. Will
this create a concern for consistency and
predictability?

9. Regional Administrators have been
delegated the authority to issue civil
penalties for certain materials cases
without review by the Office of Nuclear
Materials, Safety and Safeguards, Office
of Enforcement, or the Office of General
Counsel,

(a) Should delegation be similarly
considered for certain reactor cases? If
so, what cases warrant such delegation
and why? If delegation is not
appropriate, why not?

(b) Are there some violations for
which the inspector or section chief
should be allowed to issue proposed
civil penalties without further agency
review? ( See question D.4)

10. The Enforcement Policy in Table
LA establishes base civil penalties for
differént types of licensees. In
developing the table it was intended
that generally, operations involving
greater nuclear inventories and greater
potential consequences to the public
and licensee employees would receive
higher civil penalties and that the
amounts, as a secondary factor, would
reflect an ability to pay the penalty.
Table LA does not reflect that for a
given type of licensee there can be a
wide range in sizes, abilities to pay, and
potential hazards (e.g., large broad base
hospitals in comparison to small rural
community hospitals, large research
reactors in comparison to very small
reactars, or nation wide radiographer
firms in comparison to one person
radiographer firms).

(2) Should Table I.A reflect different
sizes of licensees and different hazards
for a given type of licensee? If so, how
should this be considered and reflected
in the Enforcement Policy?

_(b) Are the categories of licensees
listed in Table I.A appropriate? If not,
what changes should be made and why?

(c) Are (Ee base civil penalties
amounts in Table 1.A of the Enforcement
Policy appropriate for the different

types of licensees? If not, what changes
should be made and why?

(d) Are the percentages listed in Table
LB appropriate for the different severity
levels (e.g., 80 percent of the base civil
penalty for a Severity Level Il
violation)? If not, what changes should
be made and why?

F. Orders and Confirmatory Action
Letters

An order is a written NRC directive to
modify, suspend, or revoke a license, or
cease and desist from a practice or
activity. A Confirmatory Action Letter is
a document that reflects commitments
made by a licensee which may in some
cases reflect significant obligations.
Unlike an order, it does not create legal
obligations other than a reporting
requirement if an obligation is not met.

1. Should orders be used to a greater
or lesser extent than at present?

2. Should Confirmatory Action Letters
be used to a greater or lesser extent than
at present?

3. Under what circumstances should
a Confirmatory Action Letter be used as
a substitute for an order?

4. Are licensees actions in response to
Confirmatory Action Letters different
from orders? Do licensees treat them
differently?

G. Exercise of Discretion

The Enforcement Policy in Section
VIIL A and B provides guidance on when
to exercise discretion, and either
escalate or mitigate enforcement
sanctions, to ensure that the resulting
enforcement action appropriately
reflects the level of NRC concern, and
conveys the appropriate regulatory
message to the licensee. [Note, the
enforcement review is not addressing
section VIL.C. of the Enforcement Policy
entitled, “Exercise of Discretion for an
Operating Reactor” that addresses
“Notices of Enforcement Discretion."')

1. Is the guidance provided for
exercise of discretion adequate?

2. Should there be additional
examples where discretion should be
exercised? For example, should
facilities that are recognized by the NRC
to be poor performers (sometimes
referred to as plants on the “watch list”
or “problem plant list”") continue to be
subject to civil penalties during the
period of time it takes to improve their
performance which normally takes some
time to achieve? Should such discretion

be exercised even if an average

performer with the same violations
would receive a civil penalty? Should
the response be dependent on whether
the plant is shut down or operating?
Should the response be dependent on

whether the licensee or the NRC
identifies the violation?

H. Timeliness of Enforcement Actions

The NRC attempts to issue routine
escalated enforcement actions within
eight weeks of identification of the
potential enforcement issue, An
enforcement conference is typically
held within four weeks of completion of
an inspection.

1. Are these timeliness gnidelines for
issuance of escalated enforcement
actions appropriate?

2. Enforcement conferences are
usually scheduled at the convenience of
the NRC in the interest of timely
enforcement actions. In scheduling
enforcement conferences, should NRC
schedule them at the mutual
convenience of both the NRC and
licensee even if it delays the
enforcement action, assuming that the
delays are not unreasonable?

3. Some enforcement cases take
considerably longer than the eight week
goal noted above. Has such delay
substantially impacted licensees? Is
such delay a significant concern?

lain.

4. If the time to process an escalated
enforcement action should be reduced,
should it be done at the expense of
omitting review by the Office of General
Counsel, Office of Enforcement, or the

appropriate program office?

L Violations Involving Willfulness and
Actions Against Persons for
Wrongdoing

The NRC's Enforcement Policy
identifies willful violations to be of
particular concern, and provides for
escalation of the severity level of a
violation based on willfulness.

1. Does the Enforcement Policy
appropriately reflect the significance of
willful violations? If not, how should
the Policy be changed to better reflect
the significance of willful violations?

2. Is sufficient guidance provided for
developing sanctions against licensees
for willful violations? If not what
additional guidance or criteria would be
appropriate?

3. Is sufficient guidance provided for
developing consistent sanctions against
individuals for wrongdoing? If not, what
additional guidance or criteria would be
appropriate?

4. NRC focuses its enforcement
actions on licensees. Normally the NRC
when it issues sanctions to licensees’
employees, contractors or other agents,
also issues sanctions to licensees.
Should the NRC issue enforcement
actions to licensees when sanctions are
also issued to their employees,
contractors or other agents? If not, why
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not, and under what circumstances
should action not be taken against
licensees for the actions of others?

5. Should orders be used more
frequently against individuals who
violate the rule on deliberate
misconduct (e.g., 10 CFR 30.10, 40.10,
and 50.5)? Does the potential for the use
of such orders increase accountability
by employees and contractors? Do
employees and contractors appreciate
that they may be subject to direct action
by the NRC?

6. Should the NRC use civil penalties
against individual wrongdoers who
violate regulations such as 10 CFR 30.10
and 10 CFR 50.5 in lieu of orders which
impact the employees’ livelihood?

7. A Letter of Reprimand is used to
notify an individual of a violation when
a formal sanction is not warranted.
Should a Letter of Reprimand be used
rather than a more formal action such as
a Notice of Violation or an order where
the individual has willfully violated a
requirement? If so, under what
circumstances? For example, should it
be used in cases where a relatively low
level employee has been fired as a result
of the violation and the employee
appears to be candid and remorseful.

8. If a criminal sanction is issued
against an employee or agent of a
licensee who caused the violation,
should civil sanctions be issued against
the licensee who is licensed by the NRC
for the activity?

9. The Enforcement Policy also states
that civil penalties are considered for all
willful violations. However, to
encourage licensees to identify willful
violations and to take strong remedial
actions to demonstrate the seriousness
of such violations to other employees
and contractors thereby creating a
deterrent effect, discretion may be
exercised for certain willful violations at
Severity Level IV or V. Is this consistent
with the seriousness of willful
violations and should this policy be
continued? Should it be expanded to
other severity levels?

J. Additional Comments

In addition to the above specific
issues, commenters are invited to
provide any other views on the NRC
enforcement program which may assist
the NRC in improving the effectiveness
of NRC enforcement efforts.

Dated at Rockville, Maryland, this 16th day
of August 1994,

For the Nuclear Regulatory Commission.
James Lieberman,

Director, Office of Enforcement.
[FR Doc. 94-20618 Filed 8-22-94; 8:45 am|
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 94-NM-27-AD]

Airworthiness Directives; Boeing
Model 747-100 Serles Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to certain
Boeing Model 747-100 series airplanes,
that currently requires repetitive
inspections to detect cracking of the
wing front spar web above engine
numbers 2 and 3, and repair, if
necessary. This action would require
repetitive inspections to detect cracks in
the web and cracked or broken fasteners
in an area beyond that specified in the
existing AD. This:action also would
provide an optional terminating action
for the repetitive inspections. This
proposal is prompted by reports of
broken fasteners and cracking of the
web common to the upper and lower
chords in an area outside the inspection
zone specified in the existing AD. The
actions specified by the proposed AD
are intended to prevent fuel leakage
onto an engine and a resultant fire due
to cracking or broken fasteners in the
wing front spar.

DATES: Comments must be received by
October 17, 1994.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 94-NM-
27-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4058.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.0. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer, Airframe
Branch, ANM-120S, FAA, Transport
Airplane Directorate, Seattle Aircraft
Certification Office, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056;
telephone (206) 227-2776; fax (206)
227-1181.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 84-NM-27-AD." The
postcard will be date stamped and
returned to the commenter.,

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No
94-NM-27-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

On March 10, 1992, the FAA issued
AD 92-07-11, amendment 39-8207 (57
FR 10415,March 26, 1992), applicable
to certain Boeing Model 747-100 series
airplanes, to require inspections to
detect cracking of the wing front spar
web above engine numbers 2 and 3, and
repair, if necessary. That action was
prompted by a report of an 18-inch
crack in the front spar web at the attach
fitting of the number 3 engine. The
requirements of that AD are intended to
prevent fuel leakage onto an engine and
a resultant fire.

Since the issuance of that AD, the
FAA has received reports of broken
fasteners and cracking in the fastener
holes of the web common to the upper
and lower chords in areas outside the
inspection zone specified in AD 92-07-
11. The airplanes on which these cracks
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and broken fasteners were found had
accumulated between 13,700 and 22,000
flight cycles. Based on these findings,
the FAA has determined that
inspections to detect cracks and broken
fasteners in an area beyond that
specified in AD 92-07-11 are necessary.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747~
57A2266, Revision 3, dated March 31,
1994, which describes procedures for
repetitive detailed visual inspections of
the chords, stiffeners, and rib posts
between the fastener heads and
ultrasonic inspections to detect cracks
of the wing front spar web between front
spar stations (FSS) 570 and 684. The
alert service bulletin also describes
procedures for repetitive ultrasonic
inspections of the fasteners in the web-
to-chords, web-to-stiffeners, and web-to-
rib posts to detect cracked or broken
fasteners between FSS 570 and 684. For
those airplanes on which cracks or
broken fasteners are found, the alert
service bulletin also describes
procedures for oversizing fastener holes,
performing an eddy current inspection
to detect cracking of the fastener holes,
and replacing cracked fasteners with
oversized fasteners. The alert service
bulletin also describes procedures for
replacement of certain fasteners with
oversized fasteners, which, if
accomplished, would eliminate the
need for the repetitive inspections.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 92-07-11 to require
repetitive detailed visual and ultrasonic
inspections to detect cracks in an area
beyond that specified in the existing
AD; and repetitive ultrasonic
inspections of the fasteners in the web-
to-chords, web-to-stiffeners, and web-to-
rib posts to detect cracked or broken
fasteners between FSS 570 and 684. If
any cracked or broken fastener is found,
this proposed AD would require
oversizing the fastener holes,
performing an eddy current inspection
to detect cracking of the fastener holes,
and replacing cracked fasteners with
oversized fasteners. This proposed AD
also would provide an optional
terminating action for the repetitive
Inspections. The actions would be
fequired to be accomplished in
accordance with the alert service
bulletin described previously.

There are approximately 190 Model
747-100 series airplanes of the affected
design in the worldwide fleet. The FAA
Sstimates that 95 airplanes of U.S.
fegistry would be affected by this
Proposed AD.

The inspections that were required
previously by AD 92-07-11, and
retained in this AD, take approximately
16 work hours per airplane to
accomplish, at an average labor rate of
$55 per work hour. Based on these
figures, the total cost impact of that
inspection requirement on U.S.
operators is estimated to be $83,600, or
$880 per airplane, per inspection cycle.

The FAA estimates that it would take
approximately 54 work hours per
airplane to accomplish the proposed
inspections of the expanded area
specified in this AD, and that the
average labor rate is $55 per work hour.
Based on these figures, the future total
cost impact of the inspection
requirement of the expanded Zone on
U.S. operators is estimated to be
$282,150, or $2,970 per airplane.

Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $365,750, or
$3,850 per airplane.

The total cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Should an operator elect to
accomplish the optional terminating
action (fastener replacement between
FSS 570 and FSS 684) that would be
provided by this AD action, it would
take approximately 306 work hours to
accomplish it, at an average labor rate of
$55 per work hour. The cost of required
parts would be provided by the
manufacturer at no cost to operators.
Based on these figures, the total cost
impact of the optional terminating
action would be $16,830 per airplane.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment,

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12868; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft

regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. App. 1354(a), 1421

and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]
2. Section 39.13 is amended by
removing amendment 39-8207 (57 FR

10415, March 26, 1992), and by adding

a new airworthiness directive (AD), to
read as follows:

Boeing: Docket 94-NM-27-AD. Supersedes
AD 92-07-11, Amendment 38-8207.

Applicability: Model 747100 series
airplanes; as listed in Boeing Alert Service
Bulletin 747-57A22686, Revision 3, dated
March 31, 1994; certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fuel leakage onto an engine and
a resultant fire, accomplish the following:

Restatement of Actions Required by AD
92-07-11, Amendment 39-8207:

(a) For airplanes listed in Boeing Alert
Service Bulletin 747-57A2266, dated June 6,
1991, on which the optional terminating
action (fastener replacement) specified in the
original issue, dated June 6, 1991; Revision
1, dated May 21, 1992; or Revision 2, dated
June 10, 1993; of the alert service bulletin has
not been accomplished: Perform a visual
inspection and an ultrasonic inspection to
detect cracks of the wing front spar web
between front spar station (FSS) 636 and FSS
675 in accordance with Boeing Alert Service
Bulletin 747-57A2266, dated June 6, 1991;
Revision 1, dated May 21, 1992; Revision 2,
dated June 10, 1993; or Revision 3, dated
March 31, 1994; at the time specified in
paragraph (a)(1), (a)(2), or (a)(3) of this AD,
as applicable. Repeat these inspections
thereafter at intervals not to exceed 2,000
flight cycles until the inspections required by
paragraph (b) of this AD are accomplished.

(1) For airplanes that have accumulated
more than 20,000 total flight cycles as of May
4, 1992 (the effective date of AD 92-07-11,
amendment 39-8207): Inspect within 6
months after May 4, 1992.
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(2) For airplanes that have accumulated
between 15,000 and 20,000 total flight cycles
as of May 4, 1992: Inspect within 15 months
after May 4, 1992,

(3) For airplanes that have accumulated
less than 15,000 total flight cycles as of May
4, 1992: Inspect within 15 months after
accumulating 15,000 total flight cycles.

New Actions Required by This AD:

(b) For airplanes on which the terminating
action (fastener replacement) specified in
Boeing Alert Service Bulletin 747-57A2266,
dated June 6, 1991; Revision 1, dated May 21,
1992; or Revision 2, dated June 10, 1993; has
not been accomplished: Prior to the
accumulation of 13,000 total flight cycles, or
within 6 months after the effective date of
this AD, or within 1,000 flight cycles after the
immediately preceding inspection
accomplished in accordance with paragraph
(a) of this AD, whichever occurs later,
accomplish the inspections specified in
paragraphs (b)(1), (b)(2), and (b)(3) of this AD
in accordance with Boeing Alert Service
Bulletin 747-57A2266, Revision 3, dated
March 31, 1994, Repeat these inspections
thereafter at intervals not to exceed 2,000
flight cycles. Accomplishment of these
inspections terminates the inspections
required by paragraph (a) of this AD. After
the effective date of this AD, the inspections
required by this paragraph shall be
accomplished only in accordance with
Revision 3 of the alert service bulletin.

(1) Perform a detailed visual inspection of
the chords, stiffeners, and rib posts between
the fastener heads; and

(2) Perform an ultrasonic inspection of the
web under the upper and lower chord
footprints to detect cracking of the wing front
spar web between FSS 570 and FSS 684; and

(3) Perform an ultrasonic inspection of the
fasteners in the web-to-chords, web-to-
stiffeners, and web-to-rib posts to detect
cracked or broken fasteners between FSS 570
and FSS 684.

(c) For airplanes on which the terminating
action (fastener replacement) specified in
Boeing Alert Service Bulletin 747-57A2266,
dated June 6, 1891; Revision 1, dated May 21,
1992; or Revision 2, dated June 10, 1993; has
been accomplished: Within 18 months after
accomplishing the terminating action
specified in the original issue, Revision 1, or
Revision 2 of the alert service bulletin, or
within 9 months after the effective date of
this AD, whichever occurs later, accomplish
the inspections specified in paragraphs (c)(1),
(c)(2), and (c)(3) of this AD in accordance
with Boeing Alert Service Bulletin 747—
57A2266, Revision 3, dated March 31, 1994.
Repeat these inspections thereafter at
intervals not to exceed 2,000 flight cycles.
After the effective date of this AD, the
inspections required by this paragraph shall
be accomplished only in accordance with
Revision 3 of the alert service bulletin.

(1) Perform a detailed visual inspection of
the chords, stiffeners, and rib posts between
the fastener heads; and

(2) Perform an ultrasonic inspection of the
web under the upper and lower chord
footprints to detect cracking of the wing front
spar web between FSS 570 and FSS 636 and
between FSS 675 and FSS 684; and

(3) Perform an ultrasonic inspection of the
fasteners in the web-to-chords, web-to-

stiffeners, and web-to-rib posts to detect
cracked or broken fasteners between FSS 570
and FSS 636 and between FSS 675 and 684.

(d) if any crack in the web or any cracked
or broken fastener is found during any
inspection required by this AD, prior to
further flight, oversize the fastener hole,
perform an eddy current inspection to detect
cracks in the fastener hole, and replace the
fastener with an oversized fastener, in
accordance with Boeing Alert Service
Bulletin 747-57A2266, Revision 3, dated
March 31, 1994. Thereafter, continue to
inspect the remaining fasteners in accordance
with paragraph (b) or (c) of this AD, as
applicable, until the terminating action
specified in paragraph (e) of this AD is
accomplished. If any crack is found that
cannot be removed by oversizing the fastener
hole, prior to further flight, repair in
accordance With a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate,

(e) Replacement of the fasteners in the
web-to-chords and of the fasteners in the
web-to-stiffeners and web-to-rib posts, as
specified in Boeing Alert Service Bulletin
747-57A2266, Revision 3, dated March 31,
1994, with oversized fasteners on each wing
spar in accordance with the alert service
bulletin constitutes terminating action for the
repetitive inspections required by paragraph
(b) and (c) of this AD.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note: Information concerning the existence
of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(g) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on August
17,1994.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 94-20593 Filed 8-22-94; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71
[Alrspace Docket No. 83-ASW-57]
Proposed Modification of Class D and

Revocation of Class E Airspace: Altus,
OK

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
modify the Class D airspace at Altus, OK

to delete the 4-mile circle that
surrounds Altus Municipal Airport.
This notice also proposes to revoke the
Class E extension to the Altus, OK Class
D airspace extending upward from the
surface within 2 miles each side of the
360° bearing from the Altus Municipal
Airport and extending from the 4-mile
radius of Altus Municipal Airport to 6.5
miles north of the airport. These
portions of the Class D and Class E
airspace are no longer required for
instrument flight rule (IFR) operations at
Altus Air Force Base (AFB), OK. The
intended effect of this proposal is to
remove that portion of Class D airspace
outside the 5-mile circle surrounding
Altus AFB that encompasses Altus
Municipal Airport and to revoke the
Class E extension to the Altus, OK Class
D airspace.

DATES: Comments must be received on
or before October 4, 1994.

ADDRESSES: Send comments on the
proposal in triplicate to Manager,
System Management Branch, Air Traffic
Division, Southwest Region, Docket No.
93-ASW-57, Department of
Transportation, Federal Aviation
Administration, Fort Worth, TX 76193-
0530.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Southwest Region, Federal
Aviation Administration, 2601
Meacham Boulevard, Room 663, Fort
Worth, TX, between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays. An informal docket
may also be examined during normal
business hours at the System
Management Branch, Air Traffic
Division, Southwest Region, Federal
Aviation Administration, 2601
Meacham Boulevard, Fort Worth, TX.
FOR FURTHER INFORMATION CONTACT:
Alvin DeVane, System Management
Branch, Department of Transportation,
Federal Aviation Administration, Fort
Worth, TX 76193-0530; telephone: 817-
222-5595.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
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airspace docket and be submitted in
triplicate to the address listed under the
caption ADDRESSES. Commenters
wishing the FAA to acknowledge
receipt of their comments on this notice
must submit, with those comments, a
self-addressed, stamped, postcard
containing the following statement:
“Comments to Airspace Docket No. 93—
ASW=-57." The postcard will be date
and time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in the light of
comments received. All comments
submitted will be available for
examination in the office of the
Assistant Chief Counsel, at 2601
Meacham Boulevard, Forth Worth, TX,
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Manager,
System Management Branch, :
Department of Transportation, Federal
Aviation Administration, Forth Worth,
TX 76193-0530. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on & mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A that
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
modify the Class D airspace at Altus, OK
and to revoke the Class E extension to
the Altus, OK Class D airspace. This
modification is being proposed due to
requests by aircraft operators of Altus
Municipal Airport and Altus AFB. The
FAA has reviewed these requests and
have determined that control of portions
of the Class D and the Class E extension
is no longer needed. The intended effect
of this proposal is to modify the Class
D airspace to maintain IRF operations
and two-way radio communications for
Altus AFB but remove that portion of
the current Class D airspace and the

Class E extension to the Class D airspace ,

that is no longer required.

The coordinates for this airspace
docket are based on North American
Datum 83, Class D airspace designations
are published in Paragraph 5000 and
Class E airspace designated as an

extension to a Class D surface area are
published in Paragraph 6004 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class D and Class E airspace
designations listed in this document
would be published subsequently in the
Order. .

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—(1)
is not a ‘‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatery Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993 is
amended as follows:

Paragraph 5000 General

* * * * *

ASW OK D Altus, OK. [Revised]
Altus AFB, OK.
(lat. 34°39’50” N., long. 99°16°26" W.)
Altus AFB ILS Localizer
(lat. 34°38’31” N., long. 99°16'24” W.)
That airspace extending upward from the
surface to and including 3,900 feet MSL
within a 5-mile radius of Altus AFB and

within 2 miles each side of the Altus AFB
ILS Localizer south course extending from
the 5-mile radius to 6.6 miles south of Altus
AFB and within 2 miles each side of the
Altus AFB ILS Localizer north course
extending from the 5.0-mile radius to 7.6
miles north of Altus AFB.

* * * * *

Paragraph 6004 Class E airspace areas
designated as an extension to a Class D
surface area

* * * * *

ASW OK E4 Altus, OK. [Remove]
* * * * *

Issued in Fort Worth, TX on July 20, 1994,
Helen Fabian Parke,
Manager, Air Traffic Division, Southwest
Region.
[FR Doc. 94-20669 Filed 8-22-94; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-ASW-03]

Proposed Revision of Class E Airspace

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to revise
the Class E airspace at Oakdale,
Louisiana. Restricted Area R-3806, has
been relocated. The Class E Airspace is
being revised to reflect the relocation of
that Restricted Area, R-3806. The
intended effect of this proposal is to
revise the Class E airspace to provide
adequate controlled airspace extending
upward from 700 feet above ground
level for aircraft executing the
Nondirectional Radio Beacon (NDB)
standard instrument approach
procedure (SIAP) at Allen Parish
Airport, Oakdale, Louisiana.

DATES: Comments must be received on
or before October 4, 1994.

ADDRESSES: Send comments on the
proposal in triplicate to Manager,
System Management Branch, Air Traffic
Division, Southwest Region, Docket No.
94-ASW-03, Department of
Transportation, Federal Aviation
Administration, Fort Worth, TX 76193-
0530.

The official docket may be examined
in the office of the Assistant Chief
Counsel, Southwest Region, Federal
Aviation Administration, 2601
Meacham Boulevard, Fort Worth, TX,
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours at the System Management
Branch, Air Traffic Division, Southwest
Region, Federal Aviation
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Administration, 2601 Meacham
Boulevard, Fort Worth, TX.

FOR FURTHER INFORMATION CONTACT:
Gregory L. Juro, System Management
Branch, Department of Transportation,
Federal Aviation Administration, Forth
Worth, TX 76193-0530; telephone: (817)
624-5591.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed under the caption “Addresses.”
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit, with those
comments, a self-addressed, stamped,
postcard containing the following
statement: “Comments to Airspace
Docket No. 94-ASW-03."” The postcard
will be date and time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination in the office of the
Assistant Chief Counsel, 2601 Meacham
Boulevard, Fort Worth, TX, both before
and after the closing date for comments.
A report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, Department of
Transportation, Fort Worth, TX 76193—
0530. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRM's should
also request a copy of Advisory Circular
No. 11-2A that describes the
application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
revise the Class E airspace at Allen
Parish Airport, Oakdale, Louisiana.
Restricted Area R-3806, near Allen
Parish Airport, has been relocated.
Controlled airspace extending upward
from 700 feet above ground level(AGL)
is needed for instrument flight rule (IFR)
operations at the airport. The intended
effect of this proposal is to provide
adequate class E airspace for aircraft
executing the NDB SIAP at Allen Parish
Airport.

The coordinates for this airspace
docket are based on North American
Datum 83. Class E airspace areas
designated for airspace areas extending
upward from 700 feet or more above
ground level are published in Paragraph
6005 of FAA Order 7400.9A dated June
17, 1993, and effective September 16,
1993, which is incorporated by
reference in 14 CFR 71.1 (58 FR 36298;
July 6, 1893). The class E airspace
designation listed in this document
would be published subsequently in the
order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations that need frequent and
routine amendments to keep them
operationally current. It, therefore—{(1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment
In consideration of the foregoing, the
Federal Aviation Administration

proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]
1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959~

1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * x

ASW LA E5 Oakdale, LA [Revised:]

Allen Parish Alrport
(latitude 30°45°01” N., longitude 92°4118"
w)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Allen Parish Airport.

* * * * *

Issued in Fort Worth, TX on July 20, 1994.
Helen Fabian Parke,

Manager, Air Traffic Division, Southwest
Region.

[FR Doc. 94~20665 Filed 8-22-94; 8:45 am]
BILUNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 94-AS0-19]
Proposed Establishment of Class E
Airspace; Georgetown, KY

AGENCY: Federal Aviation
Administration ([FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
establish Class E airspace at
Georgetown, Kentucky. A Standard
Instrument Approach Procedure [SIAP)
to the Georgetown Scott County-
Marshall Field Airport has been
developed and controlled airspace from
700 feet to 1200 feet above ground level
(AGL) is needed for IFR operations at
the airport. The intended effect of this
proposal is to provide adequate Class E
airspace for IFR operations within
controlled airspace. If approved, the
operating status of the airport would
change from VFR to include IFR
operations, concurrent with publication
of the SIAP.
DATES: Comments must be received on
or before: October 10, 1994.
ADDRESSES: Send comments on the
proposal in triplicate te: Federal
Aviation Administration, Docket No.
94-AS0-19 Manager, System
Management Branch, ASO-530, P.O.
Box 20636, Atlanta, Georgia 30320.
The official docket may be examined
in the Office of the Assistant Chief
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Counsel for Southern Region, Room 530,
1701 Columbia Avenue, College Park,
Georgia 30337, telephone (404) 305~
5200.

FOR FURTHER INFORMATION CONTACT:
Ralph C. Bixby, Airspace Section,
System Management Branch, Air Traffic
Division, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305-5589.

SUPPLEMENTARY INFORMATION;
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy aspects of
the proposal. Communications should
identify the airspace docket and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
AS0-19.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received before the specified closing
date for comments will be considered
before taking action on the proposed
rule. The proposal contained in this
notice may be changed in the light of
comments received. All comments
submitted will be available for
examination in the Office of the
Assistant Chief Counsel for Southern
Region, Room 530, 1701 Columbia
Avenue, College Park, Georgia 30337,
both before and after the closing date for
tomments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM'S

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Manager,
System Management Branch (ASO-530),
Air Traffic Division, P.O. Box 20636,
Atlanta, Georgia 30320.

Communications must identify the
lotice number of this NPRM. Persons
interested in being placed on a mailing

list for future NPRM's should also

request a copy of Advisory Circular No.
11-2A which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
establish Class E airspace at
Georgetown, Kentucky. A SIAP based
on the Lexington Very High Frequency
Omnidirectional Range (VOR) has been
established to serve the Georgetown
Scott County-Marshall Field Airport.
Controlled airspace extending from 700
feet 59 1200 feet AGL is needed for IFR
operations at the airport. The intended
effect of this proposal is to provide
adequate Class E airspace for IFR
operators executing the VOR/DME
Runway 03 SIAP at the airport. The
coordinates for this airspace docket are
based on North American Datum 83.
Designations for Class E airspace
extending upward from 700 feet or more
above the surface are published in
Paragraph 6005 of FAA Order 7400.9A
dated June 17, 1993 and effective
September 16, 1993, which is
incorporated by reference in CFR 71.1
effective September 16, 1993, The Class
E airspace designation listed in this
document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation safety, Incorporation by
reference, Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71 [AMENDED]
1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993 and effective
September 16, 1993, is amended as
follows:

Para 6005 Class E airspace areas extending
upward from 700 feet above the surface of
the earth.

* * - * *

ASO KY E5 Georgetown, KY [New]

Georgetown Scott County-Marshall Field
Airport, KY

(Lat. 38°14'10” N Long. 84°26'01” W)
Lexington, Blue Grass Airport, KY

(Lat. 38°02"13” N Long. 84°36'19” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Georgetown-Scott County Airport,
Georgetown, KY; and that airspace extending
upward from 700 feet above the surface
within 2-miles either side of a bearing 185
degrees from the airport extending from 6.5-
mile radius to 8.5-miles southwest of the
airport, excluding that airspace designated as
the Lexington, KY, 700-foot Class E airspace.

" * * * *

Issued in College Park, Georgta, on July 29,
19954.

Walter E. Denley,

Acting Manager, Air Traffic Division,
Southern Region.

[FR Doc. 9420664 Filed 8-22-94; 8:45 am)
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-ANM-—43]

Proposed Amendment of Class D
Airspace; Kiamath Falls, OR

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend the Klamath Falls, Oregon, Class
D airspace from full-time to part-time
operations due to a recent reduction in
military activity at the Klamath Falls
International Airport. The rule would
provide a statement regarding part-time
operations in the Class D airspace
description. Airspace reclassification, in
effect as of September 16, 1993, has
discontinued the use of the term
“‘airport traffic area’ and “‘control zone™
with operating control towers, replacing




43310

Federal Register / Vol. 59, No. 162 / Tuesday, August 23,

1994 / Proposed Rules

them with the designation “Class D
airspace.”

DATES: Comments must be received on
or before September 30, 1994.
ADDRESSES: Send comments on the
proposal to: Manager, System
Management Branch, ANM-530,
Federal Aviation Administration,
Docket No, 94-ANM—43, 1601 Lind
Avenue S.W., Renton, Washington
98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the same address.

FOR FURTHER INFORMATION CONTACT: Ted
Melland, System Management Branch,
ANM-530, Federal Aviation
Administration, Docket No. 94-ANM-
43, 1601 Lind Avenue S.W., Renton,
Washington, 98055—4056; telephone
number: (206) 227-2536.

SUPPLEMENTARY INFORMATION:
Comments Invited

Aeronautical activity at Klamath Falls
International Airport, Oregon, was
significantly comprised of military
operations. On June 30, 1994, the
military alert squadron terminated
operations at the airport, thereby
nullifying the need for staffing the
control tower during the midnight shift.

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 94—-ANM—43." The
postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the propose: rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing

date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Airspace reclassification, in effect as
of September 16, 1993, has discontinued
use of the terms “airport traffic area”
and “‘control zone’" with operating
control towers, and replaced them with
the designation “Class D airspace.” The
coordinates in this NPRM are in North
American Datum 83.

Availability of NPRM's

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue S.W., Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class D airspace at Klamath
Falls, Oregon, to provide information
regarding modified (reduced) hours of
operation at the Air Traffic Control
Tower (ATCT). Airspace
reclassification, in effect as of
September 16, 1993, has discontinued
the use of the terms “control zone and
airport traffic area,” and certain airspace
areas extending upward from surface of
the earth are now Class D airspace areas.
The area would be depicted on
aeronautical charts for pilot reference.
The coordinates for this airspace docket
are based on North American Datum 83.
Class D airspace areas extending
upward from the surface of the earth are
published in Paragraph 5000 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class D airspace designation listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February

26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.5.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p. 389; 49 U.S.C, 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 5000 General

* * * * *

ANM OR D Klamath Falls, OR [Revised]

Klamath Falls International Airport, OR

(lat. 42°09°23” N, long. 121°44°00” W)

That airspace extending upward from the
surface to and including 6,600 feet MSL
within a 5.4-mile radius of the Klamath Falls
International Airport. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice of
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.
* * * * *

Issued in Seattle, Washington, on July 25,
1994.
Charles Davis,
Acting Manager, Air Traffic Division,
Northwest Mountain Region.
[FR Doc. 94-20663 Filed 8—22-94; 8:45 am|
BILLING CODE 4910-13-M
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14 CFR Part 71

[Airspace Docket No. 94-ANM-42)
Proposed Amendment to Class E
Airspace; Sheridan, WY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend the Sheridan, Wyoming, Class E
airspace. This action would amend the
Sheridan, Wyoming, Class E airspace
from full-time back to part-time. This
amendment would bring publications
up-to-date giving continuous
information to the aviation public.
DATES: Comments must be received on
or before September 30, 1994.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Systemn Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 94-ANM—42, 1601 Lind
Avenue SW., Renton, Washington
98055—4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
James Riley, System Management
Branch, ANM-530, Federal Aviation
Administration, Docket No. 94-ANM-
42,1601 Lind Avenue SW., Renton,
Washington 98055-4056; telephone
number: (206) 227-2537.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
Stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 94—
ANM-42." The postcard will be date/
time stamped and returned to the
commenter. All communications

received on or before the specified
closing date for comments will be
considered before taking action on the
proposed rule. The proposal contained
in this notice may be changed in light
of comments received. All comments
submitted will be available for
examination at the address listed above
both before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerned with this
rulemaking will be filed in the docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, System
Management Branch, ANM-530, 1601
Lind Avenue-SW., Renton, Washington
980554056, Communications must
identify the notice number of this
NPRM.

Persons interested in being placed on
a mailing list for future NPRM's should
also request a copy of Advisory Circular
No. 11-2A, which describes the
application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Sheridan,
Wyoming. This proposal would amend
the Class E airspace from full-time to
part-time. The coordinates for this
airspace docket are based on North
American Datum 83. Class E airspace is
published in Paragraph 6002 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class E airspace designation listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing; the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 74—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69,

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport
~ * - * *

ANM WY E Sheridan, WY [Revised)

Sheridan County Airport, WY

(lat. 44°46’26” N, long. 106°58’37 W)
Sheridan VORTAC

(lat. 44°50°32” N, long. 107°03°40” W)

Within a 4.4-mile radius of the Sheridan
County Airport, and within 3.5 miles each
side of the Sheridan VORTAC 312° and 327°
radials extending from the 4.4-mile radius to
10.1 miles northwest of the VORTAC, and
within 3.5 miles each side of the Sheridan
VORTAC 140° radial extending from the 4.4-
mile radius to 21.4 miles southeast of the
VORTAC. This Class E airspace area is
effective during the specific dates and times
established in advance by a Notice to
Airmen. The effective date and time will
thereafter be published in the Airport/
Facility Directory.
* * ® = *

Issued in Seattle, Washington, on july 26,
1994,

Charles Davis,

Acting Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 84-20673 Filed 8-22-94; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 94-ANM-33]

Amendment of Class D Airspace;
Coeur d'Alene, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.
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ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend the Idaho Falls, Idaho, Class D
airspace from full-time to part-time
operations, Recent staffing reductions,
and reduced aeronautical activity, have
required adjustment in the operational
schedule at the Idaho Falls Airport
Traffic Control Tower (ATCT). The rule
would provide a statement regarding
part-time operations in the Class D
airspace description. Airspace
reclassification, in effect as of
September 16, 1993, has discontinued
the use of the term “airport traffic area’
and “‘control zone” with operating
control towers, replacing them with the
designation “Class D airspace.”

DATES: Comments must be received on
or before September 30, 1994.
ADDRESSES: Send comments on the
proposal to: Manager, System
Management Branch, ANM-530,
Federal Aviation Administration,
Docket No. 94-ANM-33, 1601 Lind
Avenue SW., Renton, Washington
98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the same address.

FOR FURTHER INFORMATION CONTACT:
Ted Melland, System Management
Branch, ANM-530, Federal Aviation
Administration, Docket No. 94-ANM-
33, 1601 Lind Avenue SW., Renton,
Washington, 98055—4056; telephone
number: (206)227-2536.

SUPPLEMENTARY INFORMATION:
Comments Invited

Aeronautical activity at Fanning
Field, Idaho Falls, Idaho has decreased,
particularly during the midnight to
daytime (midwatch) schedule. There
has also been a staffing reduction due to
normal attrition without staffing
replacements. The combined effect of
these occurrences necessitate placing
the ATCT operation on a part-time
basis.

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify the
airspace docket number and be

»

submitted to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
of this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Airspace Docket No. 94-ANM-33." The
postcard will be date/time stamped and
returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration System
Management Branch, ANM-530, 1601
Lind Avenue SW., Renton, Washington
98055—-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM's should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class D airspace at Idaho Falls,
Idaho, to provide information regarding
modified (reduced) hours of operation at
the ATCT. Airspace reclassification, in
effect as of September 16, 1993, has
discontinued the use of the terms
“control zone and airport traffic area,”
and certain airspace areas extending
upward from the surface of the earth are
now Class D airspace areas. The area
would be depicted on aeronautical
charts for pilot reference. The
coordinates for this airspace docket are
based on North American Datum 83.
Class D airspace areas extending
upward from the surface of the earth are
published in Paragraph 5000 of FAA
Order 7400.9A dated June 17, 1993, and
effective September 16, 1993, which is
incorporated by reference in 14 CFR
71.1 (58 FR 36298; July 6, 1993). The
Class D airspace designation listed in
this document would be published
subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a *'significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule’” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. app. 1348(a), 1354(a),
1510; E.O. 10854, 24 FR 9565, 3 CFR, 1959
1963 Comp., p. 389; 49 U.S.C. 106(g); 14 CFR
11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9A,
Airspace Designations and Reporting
Points, dated June 17, 1993, and
effective September 16, 1993, is
amended as follows:

Paragraph 5000 General

* * * * »

ANM ID D Idaho Falls, ID [Revised]

Idaho Falls, Fanning Field, ID
(lat. 43°30°59" N, long. 112°04’05” W)

That airspace extending upward from the
surface to and including 7,200 feet MSL
within a 5.4-mile radius of Fanning Field.
This Class D airspace area is effective during
the specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *
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Issued in Seattle, Washington, on July 26,
1994,

Charles Davis,

Acting MBnager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 94-20674 Filed 8-22-94; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Part 101

Extension of Port Limits of Hilo and
Kahului, HI

AGENCY: U. S. Customs Service,
Department of the Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend the Customs Regulations
pertaining to the field organization of
Customs by extending the geographical
limits of the ports of entry of Hilo and
Kahului, Hawaii, The proposed change
is being made as part of Customs
continuing program to obtain more
efficient use of its personnel, facilities,
and resources and to provide better
service to carriers, importers, and the
general public.

DATES: Comments must be received on
or before October 24, 1994.

ADDRESSES: Written comments
(preferably in triplicate) may be
submitted to the Regulations Branch,
Office of Regulations and Rulings, U. S.
Customs Service, 1301 Constitution
Avenue NW., Washington, D.C. 20229.
Comments submitted may be inspected
at the Regulations Branch, Office of
Regulations and Rulings, 1099 14th
Street NW., Suite 4000, Washington,
D.C., on regular business days between
the hours of 9 a.m. and 4:30 p.m,

FOR FURTHER INFORMATION CONTACT: Brad
Lund, Office of Inspection and Control,
202-927-0192.

SUPPLEMENTARY INFORMATION:
Background

As part of a continuing program to
obtain more efficient use of its
personnel, facilities, and resources, and
to provide better service to carriers,
importers, and the general public,
Customs proposes to amend §101.3,
Customs Regulations (19 CFR 101.3), by
extending the geographical limits of the
ports of entry of Hilo and Kahului,
Hawaii.

In the list of Customs regions,
districts, and ports of entry set forth in
§101.3(b), Customs Regulations, Hilo
and Kahului are listed as ports of entry

in the Honolulu, Hawaii, Customs
District within the Pacific Region.

Current Port Limits of Hilo and Hawaii

The current Customs district 32,
Honolulu, includes four ports of entry,
including Hilo on the island of Hawaii
and Kahului on the island of Maui. The
port limits of Hilo and Kahului were
defined in a Bureau Letter issued by
Customs on December 27, 1948.

The current port limits of Hilo
include only a part of the district of
South Hilo. The exact port limits of Hilo
are as follows:

That part of the district of South Hilo,
County of Hawaii, which is bounded on
the south by the district of Puna;
Bounded on the west by the districts of
Kau and North Hilo; on the north by the
Ahupuaa of Paukaa in the district of
South Hilo; and on the east by the .
breakwater, and the sea from the west
end of the breakwater to the shore line
at the south boundary of the Ahupuaa
of Paukaa.

The port limits are also said to
conform to the city limits of Hilo as
found in the Revised Laws of Hawaii
(1945), Section 6351.

The current port of Kahului includes
the seaport area of Kahului only. The
Bureau Letter of December 27, 1948,
describes the limits of the Port of
Kahului as follows:

Beginning at the eastern end of the
west breakwater, proceeding along the
north side of said breakwater in a
westerly direction to the west side of
Kahului Beach Road, thence along the
west side of Kahului Beach Road in a
generally southeasterly direction to its
intersection with Main Street, and
thence in a westerly direction along
Main Street to its intersection with Pine
Avenue, thence southerly along Pine
Avenue to its intersection with Sixth
Street, thence easterly along Sixth Street
to its intersection with Puunene
Avenue, thence in a straight line to the
southeast (SP) corner of the original
Kahului Townsite boundary, thence
along said boundary in a northerly
direction to the low water line of the
shore line, thence along the shore line
to the base of the east breakwater,
thence along the north side of said
breakwater to its end, thence across the
entrance of the harbor in a straight line
to the point of beginning.

The description given above is out of
date in that it includes two streets, Pine
Avenue and Sixth Street, which no
longer exist.

Proposed ‘Expansion of Ports

On the island of Hawaii, Customs
currently provides service twice each
week to locations on the south (Kona)

coast of the island of Hawaii. Barges
discharge cargo at Kawalhae. Airplanes
arrive at Keahole Airport. (The State of
Hawaii had requested that Customs
establish an office at Keahole Airport.)
Private vessels and commercial fishing
vessels occasionally must be boarded at
Honokahau. Cruise vessels are
processed at Kailua-Kona. All of this
activity takes place outside the port
limits of Hilo and requires at least a two
hour drive from Hilo. In order to
include all potential Customs work sites
within the port, the District Director of
Honolulu suggests that the port limits of
Hilo be expanded to include the entire
island of Hawaii. Customs personnel
would then be stationed at Keahole and
would provide necessary Customs
service on the Kona Coast of Hawaii.

The current boundaries of the port of
Kahului on the island of Maui are also
too restrictive in that Kahului Airport is
not within port limits. Customs also
clears cargo at many locations on Maui,
and it processes cruise vessels in
Lahaina, The District Director of
Honolulu wishes to include all of these
work sites within the port by extending
the port limits of Kahului to the entire
island of Maui. An office would be
established at Lahaina.

Expansion of the port limits for these
two islands would improve service to
the public and make better use of
staffing resources.

Proposed Port Limits

The proposed extended limits of the
port of Hilo are the entire island of
Hawaii. The proposed extended limits
of the port of Kahului are the entire
island of Maui.

If these proposed extensions of the
ports of entry of Hilo and Kahului are
adopted, the list of Customs regions,
districts and ports of entry in 19 CFR
101.3(b) will be amended accordingly.

Comments

Prior to adoption of this proposal,
consideration will be given to written
comments timely submitted to Customs.
Submitted comments will be available
for public inspection in accordance with
the Freedom of Information Act (5
U.S.C. 552), § 1.4, Treasury Department
Regulations (31 CFR 1.4), and section
103.11(b), Customs Regulations (19 CFR
103.11(b)), on regular business days
between the hours of 9:00 a.m. and 4:30
p.m., at the Regulations Branch, Office
of Regulations and Rulings, 1099 14th
Street, NW., Suite 4000, Washington,
D.C.
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Authority

This change is proposed under the
authority of 5 U.S.C. 301 and 19 U.S.C.
2, 66, and 1624.

Regulatory Flexibility Act and
Executive Order 12866

Customs routinely establishes,
expands, and consolidates Customs
ports of entry throughout the United
States to accommodate the volume of
Customs-related activity in various parts
of the country. Thus, although this
document is being issued with notice
for public comment, because it relates to
agency management and organization, it
is not subject to the notice and public
procedure requirements of 5 U.S.C. 553.
Accordingly, this document is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Agency organization matters
such as this proposed port extension are
exempt from consideration under
Executive Order 12866.

Drafting Information
The principal author of this document
was Janet L. Johnson. Regulations
Branch. However, personnel from other
offices participated in its development.
Approved: August 10, 1994
George J. Weise,
Commissioner of Customs.
John P, Simpson,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 94-20690 Filed 8-22-94; 8:45 am]
BILLING CODE 4820-20-P

DEPARTMENT OF LABOR
Mine Safety and Health Administration
30 CFR Part 75

Roof-Bolting-Machine Study and
Evaluation Report—Comment Period

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Notice of availability; comment
period.

SUMMARY: The Mine Safety and Health
Administration (MSHA) is announcing
the availability of a report dealing with
safety hazards associated with roof
belting machines. The report identifies
safety problems and suggests solutions.
The Agency solicits public comment on
issues addressed in the report. The
report, along with comments received,
will be considered by the Agency in
identifying subjects for possible future
rulemaking.

DATES: Written comments must be
submitted on or before September 16,
1994.

ADDRESSES: The report may be obtained
from the Business Office of the National
Mine Health and Safety Academy, P.O.
Box 11686, Beckley, West Virginia,
25802-1166. Phone: (304) 256-3206.
Send written comments to “MSHA—
Roof Bolter Safety,” Division of Safety,
Room 807, 4015 Wilson Boulevard,
Arlington, Virginia 22203,

FOR FURTHER INFORMATION CONTACT:
Marvin W. Nichols, Jr., Administrator,
Coal Mine Safety and Health, MSHA,
(703)235-9423.

SUPPLEMENTARY INFORMATION: Sixteen
miners died between January 1984 and
April 1994 from machinery accidents
involving roof bolting machines. The
Mine Safety and Health Administration
formed a committee on April 4, 1994, to
evaluate roof-bolting machines and to
identify problems with machine design
and use that may be contributing to or
causing accidents, and to offer solutions
to those problems. The committee
completed its report on July 8, 1994.
The report analyzes machinery
accidents involving roof-bolting
machine design and use in underground
mines. Solutions are offered in the
report for some of the problems
identified.

The Agency is especially interested in
comments addressing solutions to the
identified problems. MSHA believes
that the report provides a unique
opportunity for the mining industry to
work together with MSHA to prevent
future accidents involving roof bolting
machines. Public comments would
greatly assist the Agency in determining
how best to take action toward
improving the safety of miners working
with roof bolting machines.

Dated: August 12,1994,

J. Davitt McAteer,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 94-20579 Filed 8-22-94; 8:45 am)
BILLING CODE 4510-43-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-5055-2; Proposed Rule No. 17]

National Priorities List for Uncontrolied
Hazardous Waste Sites

AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(“CERCLA" or “the Act”), as amended,

requires that the National Oil and
Hazardous Substances Pollution
Contingency Plan (“NCP") include a list
of national priorities among the known
releases or threatened releases of
hazardous substances, pollutants, or
contaminants throughout the United
States. The National Priorities List
(*“NPL”) constitutes this list.

The Environmental Protection Agency
(“EPA”) proposes to add new sites to
the NPL. This 17th proposed revision to
the NPL includes 6 sites in the General

. Superfund Section and 4 in the Federal

Facilities Section. The identification of
a site for the NPL is intended primarily
to guide EPA in determining which sites
warrant further investigation to assess
the nature and extent of public health
and environmental risks associated with
the site and to determine what CERCLA-
financed remedial action(s), if any, may
be appropriate. This action does not
affect the 1,232 sites currently listed on
the NPL (1,082 in the Genera
S:gerfund Section and 150 in the
Federal Facilities Section). However, it
does increase the number of proposed
sites to 64 (54 in the General Superfund
Section and 10 in the Federal Facilities
Section). Final and proposed sites now
total 1,296.

DATES: Comments must be submitted on
or before October 24, 1994.

ADDRESSES: Mail original and three
copies of comments (no facsimiles or
tapes) to Docket Coordinator,
Headquarters; U.S. EPA CERCLA Docket
Office; (Mail Code 5201); Waterside
Mall; 401 M Street, SW; Washington, DC
20460; 202/260-3046. For additional
Docket addresses and further details on
their contents, see Section I of the
“Supplementary Information™ portion
of this preamble.

FOR FURTHER INFORMATION CONTACT:
Terry Keidan, Hazardous Site
Evaluation Division, Office of
Emergency and Remedial Response
(Mail Code 5204G), U.S. Environmental
Protection Agency, 401 M Street, SW
Washington, DC, 20460, or the
Superfund Hotline, Phone (800) 424-
9346 or (703) 412-9810 in the
Washington, DC, metropolitan area.
SUPPLEMENTARY INFORMATION:

L. Introduction.

11. Purpose and Implementation of the NPL. .
I1I. Contents of This Proposed Rule.

IV. Executive Order 12866.

V. Regulatory Flexibility Act Analysis.

L Introduction

Background

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. 9601-9675 (“CERCLA" of
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“the Act”) in response to the dangers of
uncontrolled hazardous waste sites.
CERCLA was amended on October 17,
1986, by the Superfund Amendments
and Reauthorization Act (“SARA"),
Public Law No. 99499, 100 Stat. 1613
et seq. To implement CERCLA, the
Environmental Protection Agency
(“EPA” or “the Agency”’) promulgated
the revised National Oil and Hazardous
Substances Pollution Contingency Plan
(“NCP"), 40 CFR Part 300, on July 16,
1982 (47 FR 31180), pursuant to
CERCLA section 105 and Executive
Order 12316 (46 FR 42237, August 20,
1981). The NCP sets forth the guidelines
and procedures needed to respond
under CERCLA to releases and
threatened releases of hazardous
substances, pollutants, or contaminants.
EPA has revised the NCP on several
occasions, most recently on July 14,
1994 (59 FR 35852).

Section 105(a)(8)(A) of CERCLA
requires that the NCP include “criteria
for determining priorities among
releases or threatened releases
throughout the United States for the
purpose of taking remedial action.” As
defined in CERCLA section 101(24),
remedial action tends to be long-term in
nature and involves response actions
that are consistent with a permanent
remedy for a release.

Mechanisms for determining
priorities for possible remedial actions
financed by the Trust Fund established
under CERCLA (commonly referred to
as the “Superfund”) and financed by
other persons are included in the NCP
at 40 CFR 300.425(c) (55 FR 8845,
March 8, 1990). Under 40 CFR
300.425(c)(1), a site may be included on
the NPL if it scores sufficiently high on
the Hazard Ranking System (*“HRS"),
which is Appendix A of 40 CFR Part
300. On December 14, 1990 (55 FR
51532), EPA promulgated revisions to
the HRS partly in response to CERCLA
section 105(c), added by SARA. The
revised HRS evaluates four pathways:
ground water, surface water, soil
exposure, and air. The HRS serves as a
screening device to evaluate the relative
potential of uncontrolled hazardous
substances, pollutants, and
contaminants to pose a threat to human
health or the environment. Those sites
that score 28.50 or greater on the HRS
are eligible for the NPL.

Under a second mechanism for
adding sites to the NPL, each State may
designate a single site as its top priority,
regardless of the HRS score. This
mechanism, provided by the NCP at 40
CFR 300.425(c)(2), requires that, to the
Extent practicable, the NPL include
within the 100 highest priorities, one
facility designated by each State

representing the greatest danger to
public health, welfare, or the
environment among known facilities in
the State.

The third mechanism for listing,
included in the NCP at 40 CFR
300.425(c)(3), allows certain sites to be
listed whether or not they score above
28.50, if all of the following conditions
are met:

o The Agency for Toxic Substances
and Disease Registry (ATSDR) of the
U.S. Public Health Service has issued a
health advisory that recommends
dissociation of individuals from the
release.

e EPA determines that the release
poses a significant threat to public
health.

» EPA anticipates that it will be more
cost-effective to use its remedial
authority than to use its removal
authority to respond to the release.

Based on these criteria, and pursuant
to section 105(a)(8)(B) of CERCLA, as
amended by SARA, EPA promulgates a
list of national priorities among the
known or threatened releases of
hazardous substances, pollutants, or
contaminants throughout the United
States. That list, which is Appendix B
of 40 CFR Part 300, is the National
Priorities List (“NPL"). CERCLA section
105(a)(8)(B) defines the NPL as a list of
“releases” and as a list of the highest
priority “facilities.” The discussion
below may refer to the “releases or
threatened releases” that are included
on the NPL interchangeably as
“releases,” “facilities,” or *'sites.”
CERCLA section 105(a)(8)(B) also
requires that the NPL be revised at least
annually. A site may undergo CERCLA-
financed remedial action only after it is
placed on the NPL, as provided in the
NCP at 40 CFR 300.425(b)(1).

EPA promulgated an original NPL of
406 sites on September 8, 1983 (48 FR
40658). The NPL has been expanded
since then, most recently on May 31,
1994 (59 FR 27989).

The NPL includes two sections, one of
sites being evaluated and cleaned up by
EPA (the “General Superfund Section"'),
and one of sites being addressed by
other Federal agencies (the “Federal
Facilities Section’’). Under Executive
Order 12580 and CERCLA section 120,
each Federal agency is responsible for
carrying out most response actions at
facilities under its own jurisdiction,
custody, or control, although EPA is
responsible for preparing an HRS score
and determining if the facility is placed
on the NPL. EPA is not the lead agency
at these sites, and its role at such sites
is accordingly less extensive than at
other sites. The Federal Facilities

Section includes those facilities at
which EPA is not the lead agency.

Deletions/Cleanups

EPA may delete sites from the NPL
where no further response is
appropriate under Superfund, as
explained in the NCP at 40 CFR
300.425(e) (55 FR 8845, March 8, 1990).
To date, the Agency has deleted 59 sites
from the General Superfund Section of
the NPL.

EPA also has developed an NPL
construction completion list (“CCL") to
simplify its system of categorizing sites
and to better communicate the
successful completion of cleanup
activities (58 FR 12142, March 2, 1993).
Sites qualify for the CCL when: (1) any
necessary physical construction is
complete, whether or not final cleanup
levels or other requirements have been
achieved; (2) EPA has determined that
the response action should be limited to
measures that do not involve
construction (e.g., institutional
controls); or (3) the site qualifies for
deletion from the NPL. Inclusion of a
site on the CCL has no legal
significance.

addition to the 58 sites that have
been deleted from the NPL because they
have been cleaned up (the Waste
Research and Reclamation site was
deleted based on deferral to another
program and is not considered cleaned
up), an additional 180 sites are also in
the NPL CCL, all but one from the
General Superfund Section. Thus, as of
August 12, 1994, the CCL consists of
244 sites.

Cleanups at sites on the NPL do not
reflect the total picture of Superfund
accomplishments. As of May 30, 1994,
EPA had conducted 627 removal actions
at NPL sites, and 2,139 removal actions
at non-NPL sites. Information on
removals is available from the
Superfund hotline.

uant to the NCP at 40 CFR
300.425(c), this document proposes to
add 10 sites to the NPL. The General
Superfund Section includes 1,082 sites,
and the Federal Facilities Section
includes 150 sites, for a total of 1,232
sites on the NPL. Final and proposed
sites now total 1,296.

Public Comment Period

The documents that form the basis for
EPA’s evaluation and scoring of sites in
this rule are contained in dockets
located both at EPA Headquarters and in
the appropriate Regional offices. The
dockets are available for viewing, by
appointment only, after the appearance
of this rule. The hours of operation for
the Headquarters docket are from 9:00
a.m. to 4:00 p.m., Monday through
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Friday excluding Federal holidays.
Please contact individual Regional
dockets for hours.

Docket Coordinator, Headquarters, U.S.
EPA CERCLA Docket Office, (Mail
Code 5201), Waterside Mall, 401 M
Street SW, Washington, DC 20460,
202/260-3046

Ellen Culhane, Region 1, U.S. EPA
Waste Management Records Center,
HES-CAN 6, J.F. Kennedy Federal
Building, Boston, MA 02203-2211,
617/573-5729

Walter Schoepf, Region 2, U.S. EPA, 26
Federal Plaza, New York, NY 10278,
212/264-0221

Diane McCreary, Region 3, U.S. EPA
Library, 3rd Floor, 841 Chestnut
Building, 9th & Chestnut Streets,
Philadelphia, PA 19107, 215/597—
7904

Kathy Piselli, Region 4, U.S. EPA, 345
Courtland Street, NE, Atlanta, GA
30365, 404/347-4216

Cathy Freeman, Region 5, U.S. EPA,
Records Center, Waste Management
Division 7-J, Metcalfe Federal
Building, 77 West Jackson Boulevard,
Chicago, IL 60604, 312/886—6214

Bart Canellas, Region 6, U.S. EPA, 1445
Ross Avenue, Mail Code 6H-MA,
Dallas, TX 75202-2733, 214/655-6740

Steven Wyman, Region 7, U.S. EPA
Library, 726 Minnesota Avenue,
Kansas City, KS 66101, 913/551-7241

Greg Oberley, Region 8, U.S. EPA, 999
18th Street, Suite 500, Denver, CO
80202-2466, 303/294-7598

Rachel Loftin, Region 9, U.S. EPA, 75
Hawthorne Street, San Francisco, CA
94105, 415/744-2347

David Bennett, Region 10, U.S. EPA,
11th Floor, 1200 6th Avenue, Mail
Stop HW-114, Seattle, WA 98101,
206/553-2103

The Headquarters docket for this rule
contains HRS score sheets for each
proposed site; a Documentation Record
for each site describing the information
used to compute the score; pertinent
information for any site affected by
particular statutory requirements or EPA
listing policies; and a list of documents
referenced in the Documentation
Record. Each Regional docket for this
rule contains all of the information in
the Headquarters docket for sites in that
Region, plus the actual reference
documents containing the data
principally relied upon and cited by
EPA in calculating or evaluating the
HRS scores for sites in that Region.
These reference documents are available
only in the Regional dockets. Interested
parties may view documents, by
appointment only, in the Headquarters
or the appropriate Regional docket or
copies may be requested from the

Headquarters or appropriate Regional
docket. An informal written request,
rather than a formal request under the
Freedom of Information Act, should be
the ordinary procedure for obtaining
copies of any of these documents.

EPA considers all comments received
during the comment period. During the
comment period, comments are placed
in the Headquarters docket and are
available to the public on an “as
received” basis. A complete set of
comments will be available for viewing
in the Regional docket approximately
one week after the formal comment
period closes. Comments received after
the comment period closes will be
available in the Headquarters docket
and in the Regional docket on an “as
received” basis.

Comments that include complex or
voluminous reports, or materials
prepared for purposes other than HRS
scoring, should point out the specific
information that EPA should consider
and how it affects individual HRS factor
values. See Northside Sanitary Landfill
v. Thomas, 849 F.2d 1516 (D.C. Cir.
1988). EPA will make final listing
decisions after considering the relevant
comments received during the comment
period. /

In past rules, EPA has attempted to
respond to late comments, or when that
was not practicable, to read all late
comments and address those that
brought to the Agency's attention a
fundamental error in.the scoring of a
site. (See, most recently, 57 FR 4824
(February 7, 1992)). Although EPA
intends to pursue the same policy with
sites in this rule, EPA can guarantee that
it will consider only those comments
postmarked by the close of the formal
comment period. EPA cannot delay a
final listing decision solely to
accommodate consideration of late
comments.

In certain instances, interested parties
have written to EPA concerning sites
which were not at that time proposed to
the NPL. If those sites are later proposed
to the NPL, parties should review their
earlier concerns and, if still appropriate,
resubmit those concerns for
consideration during the formal
comment period. Site-specific
correspondence received prior to the
period of formal proposal and comment
will not generally be included in the
docket.

II. Purpose and Implementation of the
NPL
Purpose

The legislative history of CERCLA
(Report of the Committee on
Environment and Public Works, Senate

Report No. 96-848, 96th Cong,, 2d Sess.
60 (1980)) states the primary purpose of
the NPL:

The priority lists serve primarily
informational purposes, identifying for the
States and the public those facilities and sites
or other releases which appear to warrant
remedial actions, Inclusion of a facility or
site on the list does not in itself reflect a
judgment of the activities of its owner or
operator, it does not require those persons to
undertake any action, nor does it assign
liability to any person. Subsequent
government action in the form of remedial
actions or enforcement actions will be
necessary in order to do so, and these actions
will be attended by all appropriate
procedural safeguards.

The purpose of the NPL, therefore, is
primarily to serve as an informational
and management tool. The
identification of a site for the NPL is
intended to guide EPA in determining
which sites warrant further
investigation to assess the nature and
extent of the public health and
environmental risks associated with the
site and to determine what CERCLA
remedial action(s), if any, may be
appropriate. The NPL also serves to
notify the public of sites that EPA
believes warrant further investigation.
Finally, listing a site may, to the extent
potentially responsible parties are
identifiable at the time of listing, serve
as notice to such parties that the Agency
may initiate CERCLA-financed remedial
action.

Implementation

After initial discovery of a site at
which a release or threatened release
may exist, EPA begins a series of
increasingly complex evaluations, The
first step, the Preliminary Assessment
(“PA”), is a low-cost review of existing
information to determine if the site
poses a threat to public health or the
environment. If the site presents a
serious imminent threat, EPA may take
immediate removal action. If the PA
shows that the site presents a threat but
not an imminent threat, EPA will
generally perform a more extensive
study called the Site Inspection (“SI").
The SI involves collecting additional
information to better understand the
extent of the problem at the site, screen
out sites that will not qualify for the
NPL, and obtain data nece to
calculate an HRS score for sites which
warrant placement on the NPL and
further study. EPA may perform
removal actions at any time during toe
process. To date EPA has completed
36,497 PAs and 17,469 Sls.

The NCP at 40 CFR 300.425(b)(1) (55
FR 8845, March 8, 1990) limits
expenditure of the Trust Fund for




Federal Register / Vol.

59, No. 162 / Tuesday, August 23, 1994 / Proposed Rules

43317

remedial actions to sites on the NPL.
However, EPA may take enforcement
actions under CERCLA or other
applicable statutes against responsible
parties regardless of whether the site is
on the NPL, although, as a practical
matter, the focus of EPA's CERCLA
enforcement actions has been and will
continue to be on NPL sites. Similarly,
in the case of CERCLA removal actions,
EPA has the authority to act at any site,
whether listed or not, that meets the
criteria of the NCP at 40 CFR
300.415(b)(2) (55 FR 8842, March 8,
1990). EPA’s policy is to pursue cleanup
of NPL sites using all the appropriate
response and/or enforcement actions
available to the Agency, including
authorities other than CERCLA. The
Agency will decide on a site-by-site
basis whether to take enforcement or
other action under CERCLA or other
authorities prior to undertaking
response action, proceed directly with
Trust Fund-financed response actions
and seek to recover response costs after
cleanup, or do both. To the extent
feasible, once sites are on the NPL, EPA
will determine high-priority candidates
for CERCLA-financed response action
and/or enforcement action through both
State and Federal initiatives. EPA will
take into account which approach is
more likely to accomplish cleanup of
the site most expeditiously while using
CERCLA's limited resources as
efficiently as possible. :

Although the ranking of sites by HRS
scores is considered, it does not, by
itself, determine the sequence in which
EPA funds remedial response actions,
since the information collected to
develop HRS scores is not sufficient to
determine either the extent of
contamination or the appropriate
response for a particular site (40 CFR
300.425(b)(2), 55 FR 8845, March 8,
1990). Additionally, resource
constraints may preclude EPA from
evaluating all HRS pathways; only those
presenting significant risk or sufficient
to make a site eligible for the NPL may
be evaluated. Moreover, the sites with
the highest scores do not necessarily
come to the Agency'’s attention first, so
that addressing sites strictly on the basis
of ranking would in some cases require
stopping work at sites where it was
already underway.

More detailed studies of a site are
undertaken in the Remedial
Investigation/Feasibility Study (“RI/
FS") that typically follows listing. The
purpose of the RI/FS is to assess site
conditions and evaluate alternatives to
the extent necessary to select a remedy
(40 CFR 300.430(a)(2) (55 FR 8846,
March 8, 1890)). It takes into account
the amount of hazardous substances,

pollutants or contaminants released into
the environment, the risk to affected
populations and environment, the cost
to remediate contamination at the site,
and the response actions that have been
taken by potentially responsible parties
or others. Decisions on the type and
extent of response action to be taken at
these sites are made in accordance with
40 CFR 300.415 (55 FR 8842, March 8,
1990) and 40 CFR 300.430 (55 FR 8848,
March 8, 1990). After conducting these
additional studies, EPA may conclude
that initiating a CERCLA remedial
action using the Trust Fund at some
sites on the NPL is not appropriate
because of more pressing needs at other
sites, or because a private party cleanup
is already underway pursuant to an
enforcement action. Given the limited
resources available in the Trust Fund,
the Agency must carefully balance the
relative needs for response at the
numerous siies it has studied. It is also
possible that EPA will conclude afer
further analysis that the site does not
warrant remedial action.

RI/FS at Proposed Sites

An RI/FS may be performed at sites
proposed in the Federal Register for
placement on the NPL (or even sites that
have not been proposed for placement
on the NPL) pursuant to the Agency's
removal authority under CERCLA, as
outlined in the NCP at 40 CFR 300.415.
Although an RI/FS generally is
conducted at a site after it has been
placed on the NPL, in a number of
circumstances the Agency elects to
conduct an RI/FS at a site proposed for
placement on the NPL in preparation for
a possible Trust Fund-financed remedial
action, such as when the Agency
believes that a delay may create
unnecessary risks to public health or the
environment, In addition, the Agency
may conduct an RI/FS to assist in
determining whether to conduct a
removal or enforcement action at a site.

Facility (Site) Boundaries

The NPL does not describe releases in
precise geographical terms; it would be
neither feasible nor consistent with the
limited purpose of the NPL (as the mere
identification of releases), for it to do so.

CERCLA section 105(a)(8)(B) directs
EPA to list national priorities among the
known “releases or threatened releases”
of hazardous substances. Thus, the
purpose of the NPL is merely to identify
releases of hazardous substances that
are priorities for further evaluation.
Although a CERCLA “facility” is
broadly defined to include any area
where a hazardous substance release has
“come to be located” (CERCLA section
101(9)), the listing process itself is not

intended to define or reflect the
boundaries of such facilities or releases
Of course, HRS data upon which the
NPL placement was based will, to some
extent, describe which release is at
issue. That is, the NPL site would
include all releases evaluated as part of
that HRS analysis (including
noncontiguous releases evaluated under
the NPL aggregation policy, described at
48 FR 40663 (September 8, 1983)).

EPA regulations provide that the
“nature and extent of the threat
presented by a release’’ will be
determined by an RI/FS as more
information is developed on site
contamination (40 CFR 300.68(d)).
During the RI/FS process, the release
may be found to be larger or smaller
than was originally known, as more is
learned about the source and the
migration of the contamination.
However, this inquiry focuses on an
evaluation of the threat posed; the
boundaries of the release need not be
defined, and in any event are
independent of the NPL listing.
Moreover, it generally is impossible to
discover the full extent of where the
contamination ‘“‘has come to be located”
before all necessary studies and
remedial work are completed at a site.
Indeed, the boundaries of the
contamination can be expected to
change over time. Thus, in most cases,
it will be impossible to describe the
boundaries of a release with certainty.

For these reasons, the NPL need not
be amended if further research into the
extent of the contamination expands the
apparent boundaries of the release.
Further, the NPL is only of limited
significance, as it does not assign
liability to any party or to the owner of
any specific property. See Report of the
Senate Committee on Environment and
Public Works, Senate Rep. No. 96-848,
96th Cong., 2d Sess. 60 (1980), quoted
at 48 FR 40659 (September 8, 1983). If
a party contests liability for releases on
discrete parcels of property, it may do
so if and when the Agency brings an
action against that party to recover costs
or to compel a response action at that
property.

At the same time, however, the RI/FS
or the Record of Decision (which
defines the remedy selected, 40 CFR
300.430(f)) may offer a useful indication
to the public of the areas of
contamination at which the Agency is
considering taking a response action,
based on information known at that
time. For example, EPA may evaluate
(and list) a release over a 400-acre area,
but the Record of Decision may select a
remedy over 100 acres only. This
information may be useful to a
landowner seeking to sell the other 300
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acres, but it would result in no formal
change in the fact that a release is
included on the NPL. The landowner
(and the public) also should note in
such a case that if further study (or the
remedial construction itself) reveals that
the contamination is located on or has
spread to other areas, the Agency may
address those areas as well.

This view of the NPL as an initial
identification of a release that is not
subject to constant re-evaluation is
consistent with the Agency’s policy of
not rescoring NPL sites:

EPA recognizes that the NPL process
cannot be perfect, and it is possible that
errors exist or that new data will alter
previous assumptions. Once the initial
scoring effort is complete, however, the focus
of EPA activity must be on investigating sites
in detail and determining the appropriate
response. New data or errors can be
considered in that process. . . [T]Jhe NPL
serves as a guide to EPA and does not
determine liability or the need for response.
(49 FR 37081 (September 21, 1984)).

See also City of Stoughton, Wisc. v.
U.S. EPA, 858 F. 2d 747, 751 (D.C. Cir.
1988):

Certainly EPA could have permitted
further comment or conducted further testing
[on proposed NPL sites]. Either course would
have consumed further assets of the Agency
and would have delayed a determination of
the risk priority associated with the site. Yet
* * * “the NPL is simply a rough list of
priorities, assembled quickly and
inexpensively to comply with Congress’
mandate for the Agency to take action
straightaway." Eagle-Picher [Industries v.
EPA] 11, 759 F. 2d [921,) at 932 [(D.C. Cir.
1985)].

III. Contents of This Proposed Rule

Table 1 identifies the 6 NPL sites in
the General Superfund Section and
Table 2 identifies the 4 NPL sites in the
Federal Facilities Section being
proposed in this rule. Both tables follow
this preamble. All sites are proposed
based on HRS scores of 28.50 or above.
The sites in Table 1 and Table 2 are
listed alphabetically by State, for ease of
identification, with group number
identified to provide an indication of
relative ranking.

To determine group number, sites on
the NPL are placed in groups of 50; for
example, a site in Group 4 of this
proposal has a score that falls within the
range of scores covered by the fourth
group of 50 sites on the NPL.

Statutory Requirements

CERCLA section 105(a)(8)(B) directs
EPA to list priority sites “among" the
known releases or threatened releases of
hazardous substances, pollutants, or
contaminants, and section 105(a)(8)(A)
directs EPA to consider certain

enumerated and “other appropriate”
factors in doing so. Thus, as a matter of
policy, EPA has the discretion not to use
CERCLA to respond to certain types of
releases. Where other authorities exist,
placing sites on the NPL for possible
remedial action under CERCLA may not
be appropriate. Therefore, EPA has
chosen not to place certain types of sites
on the NPL even though CERCLA does
not exclude such action. If, however, the
Agency later determines that sites not
listed as a matter of policy are not being
properly responded to, the Agency may
place them on the NPL.

The listing policies and statutory
requirements of relevance to this
proposed rule cover sites subject to the
Resource Conservation and Recovery
Act (“RCRA”) (42 U.S.C. 6901-6991i)
and Federal facility sites. This policy
and requirements are explained below
and have been explained in greater
detail previously through rulemaking
(56 FR 5598, February 11, 1991).

Releases From Resource Conservation
and Recovery Act (RCRA) Sites

EPA'’s policy is that facilities are
eligible for NPL listing if they have lost
authorization to operate and for which
there are additional indications that the
owner or operator will be unwilling to
undertake corrective action.
Authorization to operate may be lost
when the interim status of the facility is
terminated as a result of a permit denial
under RCRA section 3005(c) (54 FR
41004).

Consistent with EPA’s NPL/RCRA
policy, EPA is proposing to add one site
to the General Superfund Section of the
NPL, the Aqua-Tech Environmental Inc.
(Groce Laboratories) site in Spartanburg
County, South Carolina, that operated a
RCRA Treatment, Storage and Disposal
Facility (TSDF) under interim status.
This facility lost its authorization to
operate when its RCRA TSDF Part B
application was denied. Material has
been placed in the public docket
documenting this.

Releases From Federal Facility Sites

On March 13, 1989 (54 FR 10520), the
Agency announced a policy for placing
Federal facility sites on the NPL if they
meet the eligibility criteria (e.g., an HRS
score of 28.50 or greater), even if the.
Federal facility also is subject to the
corrective action authorities of RCRA
Subtitle C. In that way, those sites could
be cleaned up under CERCLA, if
appropriate.

This rule proposes to add four sites to
the Federal Facilities Section of the
NPL.

Economic Impacts

The costs of cleanup actions that may
be taken at any site are not directly
attributable to placement on the NPL.
EPA has conducted a preliminary
analysis of economic implications of
today’s proposal to the NPL. EPA
believes that the kinds of economic
effects associated with this proposal
generally are similar to those effects
identified in the regulatory impact
analysis (RIA) prepared in 1982 for the
revisions to the NCP pursuant to section
105 of CERCLA and the economic
analysis prepared when amendments to
the NCP were proposed (50 FR 5882,
February 12, 1985). The Agency believes
the anticipated economic effects related
to proposing and adding sites to the
NPL can be characterized in terms of the
conclusions of the earlier RIA and the
most recent economic analysis.

Inclusion of a site on the NPL does
not itself impose any costs. It does not
establish that EPA necessarily will
undertake remedial action, nor does it
require any action by a private party or
determine its liability for site response
costs. Costs that arise out of site
responses result from site-by-site
decisions about what actions to take, not
directly from the act of listing itself.
Nonetheless, it is useful to consider the
costs associated with responding to the
sites included in this rulemaking.

The major events that typically follow
the proposed listing of a site on the NPL
are a search for potentially responsible
parties and a remedial investigation/
feasibility study (RI/FS) to determine if
remedial actions will be undertaken at
a site.

Design and construction of the
selected remedial alternative follow
completion of the RI/FS, and operation
and maintenance (O&M) activities may
continue after construction has been
completed.

EPA initially bears costs associated
with responsible party searches.
Responsible parties may bear some or
all the costs of the RI/FS, remedial
design and construction, and O&M, or
EPA and the States may share costs.

The State cost share for site cleanup
activities has been amended by SARA.
For privately-owned sites, as well as at
publicly-owned but not publicly-
operated sites, EPA will pay for 100%
of the costs of the RI/FS and remedial
planning, and 90% of the costs
associated with remedial action. The
State will be responsible for 10% of the
remedial action. For publicly-operated
sites, the State cost share is at least 50%
of all response costs at the site,
including the RI/FS and remedial design
and construction of the remedial action

} O OO S MR s
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selected. After the remedy is built, costs

fall into two categories:

—For restoration of ground water and
surface water, EPA will share in
startup costs according to the criteria
in the previous paragraph for 10 years
or until a sufficient level of
protectiveness is achieved before the
end of 10 years.

—For other cleanups, EPA will share for
up to 1 year the cost of that portion
of response needed to assure that a
remedy is operational and functional.
After that, the State assumes full
responsibilities for O&M.

In pravious NPL rulemakings, the
Agency estimated the costs associated
with these activities (RI/FS, remedial
design, remedial action, and O&M) on
an average per site and total cost basis.
EPA will continue with this approach,
using the most recent cost estimates
available; the estimates are presented
below. However, there is wide variation
in costs for individual sites, depending
on the amount, type, and extent of
contamination. Additionally, EPA is
unable to predict what portions of the
total costs responsible parties will bear,
since the distribution of costs depends
on the extent of voluntary and
negotiated response and the success of
any cost-recovery actions.

Average total
cost per site !

1,350,000
1,260,000
321,960,000
3,770,000

Source: Office of Program Management,
Office of Emergency and Remedial Response,
US. EPA, Washington, DC.

' 1993 U.S. Dollars

2Assumes cost of O&M over 30 years,
5100,000 for the first year and 10% discount
rate.

®Includes Statecost-share.
. Costs to the States associated with
today’s proposed rule are incurred when
the sites are finalized and arise from the
required State-cost-share of: (1) 10% of
remedial actions and 10% of first-year
O&M costs at privately-owned sites and
sites that are publicly-owned but not
publicly-operated; (2) at least 50% of
the remedial planning (RI/FS and
remedial design), remedial action, and
first-year O&M costs at publicly-
Operated sites; and (3) States will
ssume the cost for O&M after EPA's
period of participation. Using the
budget projections presented above, the
cost to the States of undertaking Federal
®medial planning and actions, but
excluding O&M costs, would be

Cost category
RIFS
Remedial Design
Remedial Action
New presant value of O&M2 ..

approximately $21 million. State O&M
costs cannot be accurately determined
because EPA, as noted above, will pay
O&M costs for up to 10 years for
restoration of ground water and surface
water, and it is not known if the site will
require this treatment and for how long.
Assuming EPA involvement for 10 years
is needed, State O&M costs would be
approximately $16 million.

Placing a site on the proposed or final
NPL does not itself cause firms
responsible for the site to bear costs.
Nonetheless, a listing may induce firms
to clean up the sites voluntarily, or it
may act as a potential trigger for
subsequent enforcement or cost-
recovery actions. Such actions may
impose costs on firms, but the decisions
to take such actions are discretionary
and made on a case-by-case basis.
Consequently, precise estimates of these
effects cannot be made. EPA does not
believe that every site will be cleaned
up by a responsible party. EPA cannot
project at this time which firms or
industry sectors will bear specific
portions of the response costs, but the
Agency considers: the volume and
nature of the waste at the sites; the
strength of the evidence linking the
wastes at the site to the parties; the
parties’ ability to pay; and other factors
when deciding whether and how to
proceed against the parties.

Economy-wide effects of an
amendment to the NPL are aggregations
of efforts on firms and State and local
governments. Although effects could be
felt by some individual firms and States,
the total impact of this amendment on
output, prices, and employment is
expected to be negligible at the national
level, as was the case in the 1982 RIA.

Benefits

The real benefits associated with
today's amendment are increased health
and environmental protection as a result
of increased public awareness of
potential hazards. In addition to the
potential for more Federally-financed
remedial actions, expansion of the NPL
could accelerate privately-financed,
voluntary cleanup efforts. Listing sites
as national priority targets also may give
States increasgd support for funding
responses at particular sites.

As a result of the additional CERCLA
remedies; there will be lower human
exposure to high-risk chemicals, and
higher-quality surface water, ground
water, soil, and air. These benefits are
expected to be significant, although
difficult to estimate in advance of
completing the RI/FS at these sites.

IV. Executive Order 128686

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order 12866
review.

V. Regulatory Flexibility Act Analysis

The Regulatory Flexibility Act of 1980
requires EPA to review the impacts of
this action on small entities, or certify
that the action will not have a.
significant impact on a substantial
number of small entities. By small
entities, the Act refers to small
businesses, small government
jurisdictions, and nonprofit
organizations.

While this rule proposes to revise the
NPL, an NPL revision is not a typical
regulatory change since it does not
automatically impose costs. As stated
above, adding sites to the NPL does not
in itself require any action by any party,
nor does it determine the liability of any
party for the cost of cleanup at the site.
Further, no identifiable groups are
affected as a whole, As a consequence,
impacts on any group are hard to
predict. A site’s inclusion on the NPL
could increase the likelihood of adverse
impacts on responsible parties (in the
form of cleanup costs), but at this time
EPA cannot identify the potentially
affected businesses or estimate the
number of small businesses that might
also be affected.

The Agency does expect that placing
the sites in this proposed rule on the
NPL could significantly affect certain
industries, or firms within industries,
that have caused a proportionately high
percentage of waste site problems.
However, EPA does not expect the
listing of these sites to have a significant
economic impact on a substantial
number of small businesses.

In any case, economic impacts would
occur only through enforcement and
cost-recovery actions, which EPA takes
at its discretion on a site-by-site basis.
EPA considers many factors when
determining enforcement actions,
including not only a firm’s contribution
to the problem, but also its ability to
pay. The impacts (from cost recovery)
on small governments and nonprofit
organizations would be determined on a
similar case-by-case basis.

For the foregoing reasons, I hereby
certify that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.
Therefore, this proposed regulation does
not require a regulatory flexibility
analysis.
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NATIONAL PRIORITIES LIST, PROPOSED RULE #17, GENERAL SUPERFUND SECTION

State

Site name

City/county

FL Escambia Wood—Pensacola .

LA Agricuiture Street Landfill

MS
MT
OR

Texas Eastern Kosciusko Compressor Station
Burlington Northem Livingston Shop Complex ...

Reynolds Metals
SC

Aqua-Tech Environmental Inc. (Groce Laboratories) ....

Number of Sites Proposed to General Superfund Section: 6.
' Sites are placed In groups (Gr) corresponding to groups of 50 on the final NPL.

NATIONAL PRIORITIES LIST, PROPOSED RULE #17, FEDERAL FACILITIES SECTION

State

City/county

NC
PA
SC
TN

Cherry Point Marine Corps Air Station

Willow Grove Naval Air & Air Reserve Station
Parris Island Marine Corps Recruit Depot ....
Amold Engineering Development Center (USAF)

Willow Grove

Cofiee Co. &

Franklin Co..

Number of Sites Proposed to Federal Facilities Section: 4.
1 Sites are placed In groups (Gr) corresponding to groups of 50 on the final NPL.

List of Subjects in 40 CFR Part 300

Air pollution control, Chemicals,
Hazardous materials, Intergovernmental
relations, Natural resources, Oil
pollution, Reporting and recordkeeping
requirements, Superfund, Waste
treatment and disposal, Water pollution
control, Water supply.

Authority: 42 U.S.C. 9605; 42 U.S.C. 9620,
33 U.S.C. 1321(c}(2); E.O. 11735, 3 CFR,
1971-1975 Comp., p. 793; E.O. 12580, 3 CFR,
1987 Comp., p. 193.

Dated: August 16, 1994,

Elliott P. Laws,

Assistant Administrator, Office of Solid Waste
and Emergency Response.

[FR Doc. 94-20549 Filed 8-22-94; 8:45 am)
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 555
[Docket 94-69; Notice 1]

Temporary Exemption From Motor
Vehicle Safety Standards

AGENCY: National Highway Traffic
Safety Administration (NHTSA), DOT.

ACTION: Notice of request for comments.

SUMMARY: This document requests
comments on the recommendation by
the National Performance Review that
the number of motor vehicles which
may be exempted from compliance with
the Federal motor vehicle safety

standards (FMVSSs) on the basis that
they possess innovative safety features
be increased from the 2,500 per year
presently specified by statute. The
recommendation is based on the belief
that an increase may encourage vehicle
manufacturers to seek exemptions
allowing them to introduce safety
innovations.

DATES: The closing date for comments is
October 24, 1994.

ADDRESSES: Comments should refer to
the docket number and the notice
number, and be submitted to: Docket
Section, room 5109, Nassif Building,
400 Seventh Street, SW, Washington,
DC 20590. (Docket hours are from 9:30
a.m. to 4 p.m.).

FOR FURTHER INFORMATION CONTACT:
Noble Bowie, Office of Plans and
Programs, NHTSA (202-366-2549).

SUPPLEMENTARY INFORMATION:
Existing Exemption Authority

NHTSA is directed by 49 U.S.C.
30111 (formerly 15 U.S.C. 1392) to issue
FMVSSs to reduce the number and
severity of vehicle crashes and to reduce
the likelihood that deaths and injuries
will occur in those crashes.
recognition of the need to provide
exemptions from the FMVSSs in
special, limited circumstances, NHTSA
requested Congress in 1972 to give it
express authority for this purpose. The
authority was intended to, among other
things, permit the agency to grant
exemptions to permit vehicle
manufacturers to allow them to
incorporate new safety features into
their vehicles.

In response, Congress enacted
legislation later that same year to
authorize the agency to exempt a motor
vehicle manufacturer from any FMVSS
based on any one of four findings. 49
U.S.C. 30113 (formerly section 123 of
the National Traffic and Motor Vehicle
Safety Act, 15 U.S.C. 1410). One was a
finding that “the exemption would
make easier the development or field
evaluation of a new motor vehicle safety
feature providing a safety level at least
equal to the safety level of the
standard.” Such an exemption may be
granted for a period that does not
exceed two years (subject to renewal).
The exemption may not cover “more
than 2,500 vehicles to be sold in the
United States in any 12-month period™.
(49 U.S.C. 30113 (d) and (e)).

There is scant legislative history
regarding the congressional intentions
underlying this exemption provision.

A single sentence of explanation
appeared in floor statements made on
October 6, 1972 by Senator Hartke:

The purpose of this provision is to enable
manufacturers to experiment with innovativz
safety concepts but not endanger the health
and safety of the motoring public.

(See pages S34207-34209)

In issuing FMVSSs, the agency drafts
them to be as performance oriented as
possible to minimize the need to amend
them to accommodate future
technological advances. If a vehicle
manufacturer nevertheless finds that a
provision of an existing standard has the
effect of prohibiting a new device, it
may petition the agency to amend that
provision so as to allow the device. At
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any given time, the agency is
conducting numerous rulemaking
proceedings in response to such
petitions. In a very few cases since 1972,
vehicle manufacturers have petitioned
for exemption under the provision
relating to innovative safety features.
Indeed, exemption on the grounds of an
innovative safety feature has been the
least frequently used of the four
statutory bases upon which a
manufacturer may submit an exemption
petition.

National Performance Review

This notice responds to a
recommendation by The National
Performance Review (NPR), which was
chaired by the Vice President of the
United States. The NFPR reviewed
NHTSA’s statutes and regulations, and
recommetided in its report, “From Red
Tape to Results,” that the number of
vehicles that may be covered by a safety
exemption be raised. For the benefit of
readers unfamiliar with this particular
NPR recommendation, the agency has
set forth below the relevant passages
from the accompanying Report of the
National Performance Review—
September. 1993 (pp. 23-24):

Background

Technology and consumer preferences
often change faster then the rulemaking
process of the National Highway Traffic
Safety Administration (NHTSA} can move.
Today, for example, automotive safety is an
important concern of consumers.
Manufacturers who can deliver the safety
features their customers want are at a sales
advantsge. Manufacturers, therefore, have a
financial incentive for investing time and
money in new or improved safety features—
if they thought they could make their way
through the NHTSA approval process in time
to capitalize on the current trends in
consumer preference.

Current enabling legislation and the
NHTSA rulemaking processes, however, are
too encumbering end time consuming to
enable NHTSA to turn short-term consumer
trends into long-term safety advances. The
cost and time required to assemble the
needed justification and the average two-year
duration of the rulemaking process can
inhibit manufacturers from introducing

ety improvements. As a result, consumers
have to wait two years or more before
improvements reach the market.

Although NHTSA can grant a temporary
exemption from standards to help advance
new safety systems, no more than 2,500
vehicles can be sold per year for each
“xemplion granted. This number is too low
' provide manufacturers with sufficient
fconomic and marketing incentives and to
allow extensive, real-world evaluations,

Actions
I Legislation should be enacted to

faise the current 2,500-vehicle limit on
Exemptions,

NHTSA should consider ell factors that are
relevant to expanding the exemption
provision into a more effective mechanism
for encouraging safety innovations. NHTSA
should then determine what higher
exemption authority is destrable and draft
legislation for submission to Congress at the
beginning of the next session (January 1995).

Legislation should be enacted to authorize
NHTSA to grant such exemptions after public
notice and comment.

INHTSA should grant exemptions only after
it is satisfied that a manufacturer will
thoroughly evaluate the actual “on-road”
benefits (or problems) of the exempted safety
system. NHTSA should ensure that the
manufacturers carry out the evaluation and
help them to do this.

Implications

By inereasing the vehicle limits, NHTSA
will promote cooperation between
government and industry, motivate industry
to introduce new safety devices because of
the economic advantage of selling innovative
safety features, enhance support
industry and consumers for possible safety
improvements, and introduce some safety
advances 1o the marketplace sooner than
might occur through lengthy, costly, and
contentious rulemaking.

Fiscal Impact

Both industry and government will be able
10 reduce costs associated with research and
evaluation. NHTSA will also reslize a
reduction in staff resources currently devoted
to rulemaking; however, the specific fiscal
implications will depend on the nature and
frequency of exemptions and cannot be
estimated.

Issues for Public Comment

In order to assess the need for
legislation and to prepare a request for
it by January 1995, if such is warranted,
NHTSA requests information that will
assist it in identifying ways in which its
exemption authority could be amended
to encourage manufacturers to seek
exemptions in order to incorporate new
safety technologies in production
vehicles at the earliest time in advance
of possible amendments of relevant
FMVSSs. Two particular concerns
underlie the NPR report: (1) the
minimum size of production runs of
new safety features necessary to be
economically feasible; and (2) the
minimum number of vehicles required
to provide statistically significant data
for evaluation. Therefore, NHTSA asks
vehicle manufacturers to quantify these
two minima, and explain the basis for
their responses. Manufacturers and
other commenters should submit
documents, analyses, or other data that
are germane to these concerns.

NHTSA also requests comments on
the following issues—

1. Whether impediments exist, such
as liability concerns, that discourage
vehicle manufacturers from using the

exemption process to evaluate safety
innovations.

2. The identity ef any specific existing
or anticipated safety innovations whose
introduction might be prohibited by an
existing or proposed FMVSS and for
which vehicle manufacturers weuld
apply for exemption if the number of
vehicles covered were increased, and/or
if the exemption term were longer.

3. The level to which the number of
exempted vehicles would have to be
increased and/or the extent to which
exemption term would have to be
lengthened in order to encourage
vehicle manufacturers to apply for
temporary exemptions.

4. Whether the number of exempted
vehicles and/or term should be left to
the Administrator’s discretion, instead
of being statutorily specified as at
present.

5. Under expanded exemption
authority, how the agency should
assess, in advance of the results of an

- onsthe-road evaluation, the likelihood

that an innovative safety featurae will
yield equal or superior safety benefits.
The agency is mindful of the cancern
expressed in the legislative history that
the issuance of exemptions for
innovative safety features should not
endanger the health and safety of the
motoring public. If the number of
vehicles that can be covered by in a
single exemption is increased, there
could be a commensurate increase in
the potential adverse consequences of
an erroneous judgment by the agency
that an innovative feature will provide
safety benefits that equal or exceed
those of complying features.

6. Whether there are other
amendments to NHTSA’s existing
statutory authority, 49 U.S.C. Chapter
301—Motor Vehicle Safety (formerly 15
U.5.C. 1381 et seq., the National Traffic
and Motor Vehicle Safety Act) which
would encourage automotive safety
inngvations without compromising
safety.

7. The validity of the assumptions
underlying NPR’s analysis and
conclusions.

Itis requested but not required that
ten copies of each comment be
submitted. No comments may exceed 15
(fifteen) pages in length (43 CFR
553.21). Necessary attachments may be
appended to submissions without
regard to the 15-page limit.

All comments received before the
close of business on the comment
closing date listed above will be
considered and will be available for
examination in the docket room and the
above address both before and efter that
date. To the extent possible, comments
filed after the closing date will be
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considered. The agency will continue to
file relevant information as it becomes
available. It is recommended that
interested persons continue to examine
the docket for new material. Those
commenters desiring to be notified upon
receipt of their comments by the docket
section should include a self-addressed,
stamped postcard in the envelope with
their comments. Upon receipt of their
comments, the docket supervisor will
return the postcard by mail.

Authority: 49 U,S.C. 30117.

Issued on: August 16, 1994,
Donald C. Bischoff,
Associate Administrator for Plans and Policy.
[FR Doc, 9420635 Filed 8-22-94; 8:45 am]
BILLING CODE 4910-59-P

INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1048

[Ex Parte No. MC-37 (Sub-No. 43)]
McAllen, TX Commercial Zone—
Passenger Operations

AGENCY: Interstate Commerce
Commission.

ACTION: Advance Notice of Proposed
Rulemaking.

SUMMARY: The City of McAllen, TX
(petitioner) has filed a petition seeking
withdrawal of the commercial zone
exemption provided in 49 U.S.C.
10526(b) so as to subject the local
operations of motor passenger carriers
that traverse the United States-Mexico
border within the commercial zone of
McAllen (and, if appropriate, other
cities similarly situated) to the
regulatory requirements normally
applicable to the routes, rates, and
services of motor carriers of passengers
in interstate and foreign commerce.
Petitioner alleges that the requested
relief is necessary to alleviate problems
of public safety, traffic congestion, and
unfair competition by exempt foreign
passenger carriers operating within the
commercial zones of border
municipalities. Petitioner alleges that
these problems have been exacerbated
by the recent passage of the North
American Free Trade Agreement
(NAFTA). Comments in support of the
petition were filed by Valley Transit
Company, Inc., the Railroad
Commission of Texas, and the Attorney
General of the State of Texas. Following
receipt of public comments resulting
from this advance notice of proposed
rulemaking (ANPR), specific changes to
our commercial zone regulations would
be proposed for comment if we proceed

to the notice of proposed rulemaking
stage.
DATES: Any person interested in
participating in this proceeding as a
party of record may file comments by
October 24, 1994.
ADDRESSES: Send an original and 10
copies of pleadings referring to Ex Parte
No. MC-37 (Sub-No. 43) to: Office of the
Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, D.C. 20423.
FOR FURTHER INFORMATION CONTACT:
Beryl Gordon, (202) 927-5610. [TDD for
hearing impaired: (202) 927-5721.]
SUPPLEMENTARY INFORMATION: For a more
detailed discussion of the current
regulations, the issues raised by the
petition, and the information that we
seek, see the Commission’s separate
decision. To obtain a copy of this
decision, write to, call, or pick up in
person from: Office of the Secretary,
Room 2215, Interstate Commission,
Washington, D.C. 20423. Telephone:
(202) 927-7428. [Assistance for the
hearing impaired is available through
TDD services (202) 927-5721.]
Regulatory Flexibility Analysis
Because this is not a notice of
proposed rulemaking within the
meaning of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), we need not
conduct now an examination of its
impact on small businesses pursuant to
that Act. Nevertheless, we welcome any
comments regarding the small entities
considerations embodied in that Act. If
we decide to issue a notice of proposed
rulemaking, we will conduct an
appropriate Regulatory Flexibility Act
examination.

Environmental and Energy
Considerations

Issuance of this ANPR will not
significantly affect either the quality of
the human environment or the
conservation of energy resources
because we merely seek information and
are not proposing any change in current
rules or policy.

We preliminarily conclude that, even
if we subsequently decide to grant the
relief sought by petitioner, an
environmental assessment would not be
necessary under our regulations because
the proposed action would not result in
changes in carrier operations that
exceed the thresholds established in our
regulations. See 49 CFR 1105.6(c)(2).
Nonetheless, we invite comments on the
environmental and energy impacts of
petitioner’s proposal.

List of Subjects in 49 CFR Part 1048
Commercial zones, Motor carriers.

Authority: 49 U.S.C. 10321 and 10526: 5
U.S.C. 553.

Decided: August 11, 1994.

By the Commission, Chairman McDonald,
Vice Chairman Phillips, and Commissioners
Simmons and Morgan.

Vernon A. Williams,

Acting Secretary.

[FR Doc. 94—-20653 Filed 8-22-94; 8:45 am]
BILLING CODE 7035-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AC42

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for Lesquerella Perforata
(Spring Creek Bladderpod)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Service proposes to
determine endangered status for Spring
Creek bladderpod pursuant to the
Endangered Species Act (Act) of 1973,
as amended. This rare plant is presently
known from only a limited area within
Tennessee’s Central Basin. It is
threatened by habitat alteration;
residential, commercial, or industrial
development; livestock-grazing;
conversion of its limited habitat to
pasture; and habitat encroachment by
woody vegetation and herbaceous
perennials. This proposal, if made final,
would extend the protection and
recovery provisions of the Act to Spring
Creek bladderpod.

DATES: Comments from all interested
parties must be received by October 24,
1994. Public hearing requests must be
received by October 7, 1994.
ADDRESSES: Comments, materials, and
requests for a public hearing concerning
this proposal should be sent to the Field
Supervisor, Asheville Field Office, U.S
Fish and Wildlife Service, 330
Ridgefield Court, Asheville, North
Carolina 28806. Comments and
materials received will be available for
public inspection, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: Mr
Robert R. Currie at the above address
(704/665-1195, Ext. 224).

SUPPLEMENTARY INFORMATION:

Backgrbund

Lesquerella perforata (Spring Creek
bladderpod), described by R. C. Rollins
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(Rollins 1952), occurs within a small
area in Wilson County in the vicinity of
Lebanon, Tennessee. This winter annual
is 2 to 4 decimeters (8 to 16 inches) 1all.
Its auriculate leaves are oblong to ovate
in shape. The flowers have petals that
are 7 to 10 millimeters (0.3 to 0.4
inches) long and are white to lavender
in color. It has a broadly ovoid-shaped
fruit that is hairless on the outside and
densely pubescent on the inside. An
internal partition between the two
halves of the fruit is “perforated” or
missing.

Lesquerella perforata is a winter
annual that germinates in early fall,
over-winters as small rosettes of leaves,
and flowers the following spring.
Flowering usually oceurs in March and
April. Soon afier the flowers wither, the
fruit matures and the plants die. The
fruits split open and the enclosed seeds
fall to the ground and lie dormant until
the fall, when the cycle starts over
again. If conditions are not suiteble for
germination the following fall, the seeds
can remain dormant (but viable) for
several years (Kral 1983, Rollins 1952,
Rollins 1955, Baskin and Baskin 1990).

This species is typically found
growing on floodplains. It requires
annual disturbance in order to complete
its life cycle. Historically, this
disturbance was probably provided by
periodic flooding of the streams along
which it occurs. This flooding is
thought to have removed the perennial
grasses and woody plants that quickly
invade the floodpleins without regular
natural or artificial disturbance.
Cultivation of annual crops, such as
corn, provides an excellent means of
artificially maintaining the habitat,
provided there is no fall plowing, and
herbicide use is limited. No-till farming
techniques are believed to adversaly
affect the species because of the
extensive use of herbicides required to
successfully implement the technique.
Row-crop cultivation, which avoids the
use of fall plowing and delays spring
plowing until the majority of the plants
have set fruit, does not seem to
adversely affect the species (Somers et
al. 1993; Shea et al. 1993; Somers,
Massachusetts Natural Heritage and
Endangered Species Program, personal
commuunication, 1992).

Lesquerella perforata is known from
four populations consisting of 13 extant
sites in Wilson County, Tennessee.
Three additional sites ne longer support
the species. One of the extant
populations occurs along Spring Creek
and consists of five groups of plants.
Another, consisting of four groups of
plants, is found along Lower Bartons
Creek. Two sites are located farther
upstream and are designated the Middle

Bartons Creek population. The fourth
population consists of two sites and is
located along a tributary of Bartons
Creek. All of the known sites for the
species are found within a few miles of
each other; with only one exception,
sites ara within the floodplains of
Spring and Bartons Creeks or within the
floodplain of a Bartons Creek tributary.
The only nonfleodplain location is
within a glade-like area slightly above
the floodplain of Spring Creek (Somers
et al. 1993). All of the known sites
supporting L. perforata are privately
owned, and none are protected through
cooperative management agreements
with the State or the Service.

The following site specific
information is from Somers et al. (1993).

Spring Creek Population: Site 1 is the
largest known site for the species and is
also the L. perforata type locality. In
1992 the site supported ever 100,000
individuals. Although thisis a
significant population, plants were
much denser, and the area supporting
them was larger, in 1980. Site 2 is'a field
that supported about 500 plants in 1992.
Site 3 supported 25,600 to 50,000 plants
in 1992. Site 4 is a small area, about 90
feet long and 43 feet wide, supporting
between 1,000 and 5,000 in 1992. Site
5 is the only non-flocdplain site for the
species and was discovered during the
1992 field work to update the status of
L. perforata. The area is a triangular-
shaped glade that is about 150 feet long
and about 100 feet wide at its widest
point. The site was estimated to support
between 500 and 1,000 plants in 1962,

Lower Bartons Creek gopnlation: Site
6 is a small site that supperted about
1,000 plants in 1992, Site 7 is a small
site that supported two small clumps
(30 feet by 5 feet) of the species in 1992.
Site 8 is a small site that supported only
a few plants in 1992. Site9isa
medium-sized site that supported about
10,000 plants in 1992.

Middle Bartons Creek Population: Site
10 is a small tract in an industrialized
area near Lebanon that supported about
600 plants in 1992. Site 11 is near Site
10 but supports a larger colony of about
5,000 plants.

Bartons Creek Tributary Population:
Site 12 is located along 1,000 feet of the
floodplain of an ephemeral tributary of
Bartons Creek. In 1992 it supported
about 450 plants. Site 13 is a small area
located near Site 12; it contains only a
few individuals. In 1992 the area was
overgrown with dense herbaceous
growth.

Federal government actions on this
species began with section 12 of the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.), which directed the
Secretary of the Smithsonian Institution

to prepare a report on thoss plants
considered to be endangered,
threatened, or extinct. This report,
designated as House Document No. 94—
51, was presented to Congress on
January 9, 1975. On july 1, 1875, the
Service published a notice (40 FR
27823) that formally accepted the
Smithsonian report as a petition within
the context of section 4{c)(2) (now
section 4(b)(3)) of the Act. By accepting
this report as a petition, the Service also
acknowledged its intention to review
the status of those plant taxa named
within the report. Lesquerella perforata
was included in the Smithsonian report
and the July 1, 1975, notice of review.
On June 186, 1976, the Service published
a proposed rule_(41 FR 24523) to
determine approximately 1,700 vascular
plant taxa to be endangered species
pursuant to Section 4 of the Act; L.
perforata was included in this proposal.
The 1978 amendments to the Act
reguired that all proposals over 2 years
old be withdrawn. On December 10,
1979 (44 FR 70796), the Service
published a notice withdrawing plants
proposed on June 16, 1976. Lesquerella
perforata was included as a category 1
species in the revised notice of review
for native plants published on December
15, 1980 (45 FR 82480). Category 1
species are those for which the Service
has information that indicates that
proposing to list them as endangered or
threatened is appropriate. This species

"was maintained in category 1 when the

notice of review for native plants was
revised in 1983 (48 FR 53640) and again
in 1985 (50 FR 39526), 1990 (55 FR
6184), and 1993 (58 FR 51144).

The Service funded a survey in 1992
to update the status information on L.
perforata. A final report was received in
February 1893. During the 1992 and
1993 field seasons, personnel with the
Tennessee Department of Environment
and Conservation conducted extensive
inventaries of all the known and
potential sites for this species.

All plants included in the
comprehensive plant notices are treated
as under petition. Section 4(b)(3}(B) of
the Act, as amended in 1982, requires
the Secretary to make certain findings
on pending petitions within 12 months
of their receipt. Section 2(b}(1) of the
1982 amendments further requires that
all petitions pending on October 13,
1982, be treated as having been newly
submitted on that date. This was the
case for L. perforata because of the
acceptance of the 1975 Smithsonian
report as a petition. Each year between
1983 and 1993 the Service found that
the petitioned listing of this species was
warranted but precluded by other listing
actions of a higher priority and that
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additional data on vulnerability and
threats were still being gathered.
Publication of this proposal constitutes
the final 1-year finding.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the Act and
regulations (50 CFR Part 424)
promulgated to implement the listing
provisions of the Act set forth the
procedures for adding species to the
Federal Lists. A species may be
determined to be an endangered or
threatened species due to one or more
of the five factors described in section
4(a)(1). These factors and their
application to Lesquerella perforata
Rollins (Spring Creek bladderpod) are as
follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range

Most of the known locations for this
species are threatened by the
encroachment of more competitive
herbaceous vegetation and/or woody
plants. Active management is required
to ensure that the species continues to
survive at all sites. Direct destruction of
habitat for commercial, residential, or
industrial development is the most
significant threat to the species at this
time. Lesquerella perforata is threatened
by the loss of habitat through
conversion of land to uses other than
cultivation of annual crops. Historically,
its habitat was maintained by natural
events, such as flooding. Annual crop
production is apparently the primary
mechanism by which essential habitat is
now maintained. Residential, business,
or industrial construction removes the
species’ preferred habitat directly or
creates an environment where
succession is allowed to proceed or
more competitive plant species are
intentionally established or are allowed
to invade the area. Conversion of sites
to pasture or other uses that maintain a
perennial cover crop are a significant
threat. In order for this annual plant to
complete its life cycle each year, it is
essential that the sites not be plowed or
disked after the seeds have germinated
in the fall and that spring plowing and
planting be delayed until the plants
have matured in the spring. This
requirement is easily met through the
production of crops such as corn,
provided that traditional cultivation
methods are used. Use of no-till
cultivation techniques does not appear
to maintain the species’ habitat. This is
probably because of the lack of physical
disturbance of the soil and the
dependence upon herbicides that

characterize the technique (Shea et al.
1993, Somers et al. 1993).

B. Overutilization for commercial,
recreational, scientific, or educational
purposes

There is little or no commercial trade
in Lesquerella perforata at this time.
Most populations are very small and
cannot support the collection of plants
for scientific or other purposes.
Inappropriate collecting for scientific
purposes or as a novelty is a threat to
the species.

C. Disease or predation

Disease and predation are not known
to be factors affecting the continued
existence of this species at this time.

D. The Inadequacy of Existing
Regulatory Mechanisms

Lesquerella perforata is listed as an
endangered plant in Tennessee under
that State’s Rare Plant Protection and
Conservation Act. This law regulates the
sale of endangered plants and prohibits
anyone from knowingly taking an
endangered plant without the
permission of the landowner or land
manager.

Should this species be added to the
Federal list of endangered and
threatened plants, additional protection
from taking will be provided when the
taking is in violation of any State law,
including State trespass laws. Protection
from inappropriate commercial trade
would also be provided.

E. Other Natural or Manmade Factors
Affecting its Continued Existence

None are known at this time.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to propose this
rule. Based on this evaluation, the
preferred action is to list Lesquerella
perforata as an endangered species. This
species is faced with imminent threats
from loss of habitat to development and
other uses incompatible with the
species’ survival, and by competing
vegetation that is no longer controlled
by natural flood regimes. These threats
are compounded due to the species’
restricted range and limited number of
populations. In accordance with the
definitions for endangered and
threatened species found in section 3(6)
and (19) of the Act, endangered is the
most appropriate classification for L.
perforata,

Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that, to the maximum

extent prudent and determinable, the
Secretary designate any habitat of a
species, which is considered to be
critical habitat, at the time the species
is determined to be endangered or
threatened. Title 50, Part 424 of the
Code of Federal Regulations, Section
424.12(1) states that designation of
critical habitat is not prudent when one
or both of the following situations exist:
(i) The species is threatened by taking
or other human activity, and
identification of critical habitat can be
expected to increase the degree of such
threat to the species, or (ii) Such
designation of critical habitat would not
be beneficial to the species. Both
situations apply to L. perforata.

Publication of critical habitat maps
would increase public interest and
possibly lead to additional threats for
the species from collecting and
vandalism. This species occurs at a
limited number of sites, and most are
fairly accessible. Publication of critical
habitat descriptions and maps would
make Lesquerella perforata more
vulnerable and would increase
enforcement problems.

Critical habitat also would not be
beneficial in terms of adding additional
protection for this species under Section
7 of the Act. Regulations promulgated
for the implementation of Section 7
provide for both a “jeopardy”” standard
and a “'destruction or adverse
modification” of critical habitat
standard. Because of the highly limited
distribution of this species, any Federal
action that would destroy or have any
significant adverse affect on its habitat
would likely result in a jeopardy
biological opinion under Section 7.
Under these conditions, no additional
benefits would accrue from designation
of critical habitat that would not be
available through listing alone.

The owners and managers of all the
known populations of this species will
be made aware of the plants’ locations
and of the importance of protecting the
species and its habitat. Should Federal
involvement occur, habitat protection
will be addressed through the Section 7
consultation process, utilizing the
jeopardy standard. Protection of the
species’ habitat will also be addressed
through the recovery process. No
additional benefits would result from a
determination of critical habitat.
Therefore, the Service concludes that it
is not prudent to designate critical
habitat for Lesquerella perforata.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Endangered
Species Act include recognition,
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recavery actions, requirements for
Federal protection, and prohibitions
against certain practices. Recognition
through listing encourages and results
in conservation actions by Federal,
State, and private agencies, groups, and
mndividuals. The Endangered Species
Act provides for possible land
acquisition and cooperation with the
States and requires that resovery actions
be carried out for all listed species. Such
actions are initiated by the Service
following listing. The protection
required of Federal agencies and the
prohibitions against certain activities
involving listed plants are discussed, in
part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in the
destruction or adverse modification of
proposed critical habitat. If a species is
subsequently listed, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into formal consultation with
the Service.

All of the known Lesquerella
perforata populations are on privately
owned land where there is no known or
anticipated Federal involvement at the
present time.

The Act and its implementing
regulations found at 50 CFR 17.61,
17.62, and 17.63 set forth a series of
general prohibitions and exceptions that
apply to all endangered plants. All trade
prohibitions of Section 9(a)(2) of the
Act, implemented by 50 CFR 17.61,
would apply. These prohibitions, in
part, make it illegal for any person
subject to the jurisdiction of the United
States to import or export, transport in
interstate or foreign commerce in the
course of a commercial activity, sell or
offer for sale this species in interstate or
foreign commerce, or to remove and
reduce to possession the species from
areas under Federal jurisdiction. In
addition, for endangered plants, the
1988 amendments (Pub. L. 100-478) to
the Act prohibit the malicious damage

or destruction on Federal lands and the
removal, cutting, digging up, or
damaging or destroying of endangered
plants in knowing violation of any State
law or regulation, including State
criminal trespass law. Certain
exceptions apply to agents of the
Service and State conservation agencies.

The Act and 50 CFR 17.62 and 17.63
also provide for the issuance of permits
to carry out otherwise prohibited
activities involving threatened species
under certain circumstances. It is
anticipated that few trade permits
would ever be sought or issued because
the species is not common in cultivation
or in the wild. Requests for copies of the
regulations on listed plants and
inquiries regarding prohibitions and
permits should be addressed to the U.S.
Fish and Wildlife Service, Attention:
Endangered and Threatened Species
Permits, 1875 Century Boulevard, Suite
200, Atlanta, Georgia 30345 (404/679—
4000).

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, or any
other interested party concerning these
proposed rules are hereby solicited.
Comments particularly are sought
concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to Lesquerella
perforata;

(2) Tthe location of any additional
populations of Lesquerella perforata and
the reasons why any habitat should or
should not be determined to be critical
habitat as provided by Section 4 of the
Act;

(3) Additional information concerning
the range and distribution of this
species; and

{4) Current or planned activities in the
subject area and their possible impacts
on Lesquerella perforata.

Final promulgation of the regulations
on Lesquerella perforata will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to the adoption of a final regulation
that differs from this proposal.

The Endangered Species Act provides
for a public hearing on this proposal, if
requested. Requests must be filed within
45 days of the date of this proposal.
Such requests must be made in writing
and addressed to the Field Supervisor,
Asheville Field Office, U.S. Fish and

Wildlife Service, 330 Ridgefield Court,
Asheville, North Carolina 28806.

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act 0f1969, need not be
prepared in connection with regulations
adopted pursuant to section 4(a) of the
Endangered Species Act of 1973, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation
Accordingly, the Service hereby
proposes to amend part 17, subchapter

B of chapter 1, title 50 of the Code of
Federal Regulations, as set forth below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Section 17,12(h) is amended by
adding the following, in alphabetical
order under Brassicaceae, to the List of
Endangered and Threatened Plants:

§17.12 Endangered and threatened plants.

* * » * *
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(h). * *x

Species ”
Historic range Status  When listed ﬁa"gncg:

Scientific name Common-name

.

Brassicaceae—Mustard
family:

Lesquerella perforata ... Spring Creek bladderpod .... U.S.A. (TN)

Dated: July 28, 1994.
Mollie H. Beattie,
Director, Fish and Wildlife Service.
[FR Doc. 94-20596 Filed 8-22-94; 8:45 am]
BILUING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Request for Public Applications for the
U.S.-Canada Joint Commission on
Grains

AGENCY: Foreign Agricultural Service.
ACTION: Notice of request for written
applications.

SUMMARY: This notice describes the
application procedures for members of
the public volunteering for service on
the Commission.

DATES: Applications must be received at

the address below by 5 p.m., EDT,

August 25, 1994.

ADDRESSES: Deputy Administrator,

International Trade Policy, Foreign

Agricultural Service, United States

Department of Agriculture, Ag Box

1020, Washington, DC 20250-1020

(Applications can also be faxed to 202—

720-0069).

FOR FURTHER INFORMATION CONTACT:

Len Condon, Deputy Assistant U.S.
Trade Representative, Office of the
U.S. Trade Representative, room 419,
600 17th Street, NW., Washington, DC
20506, Telephone: (202) 395-5006 or

Henry Schmici. International Trade
Policy, U.S. Department of
Agriculture, Foreign Agricultural
Service, Ag Box 1024, Washington,
DC 20250-1024, Telephone: (202)
720-1336

SUPPLEMENTARY INFORMATION: As

provided for in the recent Memorandum

of Understanding between Canada and
the United States, a Joint Commission
on Grains will be established to examine
all aspects of the two countries’
respective marketing and support
systems for all grains and the effect of

those systems on the Canadian and U.S.

markets and on competition between

the two countries in third country
markets. The objective of the

Commission will be to make

fecommendations to assist the two

Governments in reaching long-term
solutions to existing problems in the
grain sector.

Three to five individuals will be
selected to represent the United States
on the Commission. The Canadian
Government will select an equal number
to represent Canada. The members of
the Commission will be named by
September 1, 1994. The Commission is
expected to complete its preliminary
report, with recommendations to both
Governments, by May 1, 1995. The
Commission will remain in operation
through July 31, 1995.

Application Format

Candidates must submit a written
application no longer than two type
written pages to the Deputy
Administrator, International Trade
Policy, Foreign Agricultural Service,
United States Department of
Agriculture, Ag Box 1020, Washington,
DC 20250-1020; FAX (202) 720-00689.
Include the applicant’s name, mailing
address, telephone number, and a short
statement of qualifications and/or
resume.

Selection Criteria

The United States Department of
Agriculture and the Office of United
States Trade Representative will select
three to five individuals who are
expected to represent the broad range of
interests involved in the grains issues,
invest significant personal time, and
effectively communicate the final
recommendations to all interested
parties.

Compensation

The U.S. members of the Commission
will not be paid a salary, or any other
compensation, for their service on the
Commission. Members will be
reimbursed for their travel and per diem
expenses at the official U.S. Government
rate, in accordance with all applicable
travel regulations.

Time and Travel Requirement

The time required to serve on this
Commission will be extensive.
Applicants should be fully prepared for
a demanding schedule, which may
include travel to locations in Canada
and the United States.

Signed at Washington, DC, August 17,
1994,

Lynnett Wagner,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 94-20638 Filed 8-22-94: 8:45 am|
BILLING CODE 3410-10-M

DEPARTMENT OF DEFENSE
Department of the Army

Availability for Exclusive, Partially
Exclusive or Nonexclusive Licensing
of U.S. Patent Concerning the Use of
a Tape Indicator System for In-Situ
Detection and Determination of Soil
Contaminants

AGENCY: U.S. Army Engineers
Waterways Experiment Station, DOD.
ACTION: Notice of availability.

SUMMARY: In accordance with 37 CFR
404.7(a)(1)(i), announcement is made of
the availability of U.S. Patent 5,246,862
for licensing. This patent has been
assigned to the United States of America
as represented by the Secretary of the
Army, Washington, D.C.

ADDRESSES: United States Army Corps
of Engineers, Waterways Experiment
Station, ATTN: CEWES-CT-C,
Vickskburg, MS 39180-6199.

FOR FURTHER INFORMATION CONTACT:

Ms. Ruth C. Little (601) 634—2420.
SUPPLEMENTARY INFORMATION: The patent
covers a method and apparatus for in-
situ detection and determination of soil
contaminants. The technique described
involves dispensing a reagent carrying
tape from the end of the penetrometer
as the penetrometer is inserted into the
soil. The tape is captured between the
soil and the outer wall of the
penetrometer. As the penetrometer
moves with respect to the soil, the tape
is pressed against an optical window in
the penetrometer. Contaminants in the
soil reacting with the reagents cause an
optically sensible reaction in the tape to
occur which is optically detected at the
optical port of the penetrometer as the
penetrometer moves with respect to the
tape and the surrounding soil. The
construction of the tape allows the
optically sensible reaction occurring in
the tape to be isolated from the masking
effects of the soil. Bhe patent further
describes a method of employing the
apparatus, The apparatus described in
the patent would be of use in the
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detection and quantification of
contaminants in soil at sites suspected
of having undesirable materials in
subsurface soils or soil pore water.
Under the authority of section 11(a)(2)
of the Federal Technology Transfer Act
of 1986 (Pub. L. 99-502) and section 207
of title 35, United States Code, the
Department of the Army, Corps of
Engineers, Waterways Experiment
Station wishes to license the above
United States patent in an exclusive,
partially exclusive or nonexclusive
manner to any party interested in using
the technology described in the above
mentioned patents. Each interested
party is requested to submit a proposal
for an exclusive, partially exclusive or
nonexclusive license. The proposals for
using this technology will be evaluated
using the following criteria: royalty,
technical capability, size of business,
and development plan.
Kenneth L. Denton,
Army Federal Register Liaison Officer.
[FR Doc. 94-20575 Filed 8-22-94; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

[CFDA No. 84.170]

Jacob K. Javits Fellowship Program;
Notice Inviting Applications for New
Awards for Fiscal Year (FY) 1995

Purpose of Program: To award
fellowships to eligible students of
superior ability, selected on the basis of
demonstrated achievement and
exceptional promise to undertake
graduate study leading to a doctoral
degree or the Masters of Fine Arts
(MFA) at accredited institutions of
higher education in selected fields of
the arts, humanities, or social sciences
This program supports the National
Education Goal that calls for adult
Americans to possess the knowledge
and skills necessary to compete in a
global economy and exercise the rights
and respoasibilities of citizenship.

Eligible Applicants: Eligibility is
limited to students who at the time of
application have no more than 30-
semester hours or 45-quarter hours or
equivalent of graduate credit. Eligibility
for fellowships to pursue a doctoral
degree or the Masters of Fine Arts
(MFA) that will not lead to an academic
career is limited to U.S. citizens,
permanent residents of the U.S., persons
in the process of becoming U.S. citizens
or permanent residents, and permanent
residents of the Trust Territories of the
Pacific Islands. Eligibility for
fellowships to pursue a doctoral or MFA

degree that will lead to an academic
career is limited to U.S. citizens.

Deadline for Transmittal of
Applications: November 28, 1994.

Applications Available: August 31,
1994.

Estimated Available Funds:
$1,980,000.

Estimated Range of Awards: The
Secretary has determined that the
maximum fellowship stipend for
academic year 1995-1996 is $14,400,
which is equal to the level of support
that the National Science Foundation is
providing for its graduate fellowships.
The institutional payment for academic
year 1994-1995 was $9,243. The
Secretary will adjust the institutional
payment for academic year 1995-1996
prior to the issuance of grant awards
based on the Department of Labor’s
determination of the Consumer Price
Index for 1994.

Estimated Average Size of the
Awards: $23,000.

Estimated Number of Awards: 80-100
individual fellowships.

Supplementary Information: Sixty
percent of new awards will be available
for fellowships to eligible applicants
who have earned no credit hours
applicable to a graduate degree. The
remaining forty percent of new awards
will be available for fellowships to all
otherwise eligible applicants. In each of
these two categories, sixty percent of
these new fellowships will be awarded
to applicants in the humanities, twenty
percent to applicants in the social
sciences, and twenty percent in the arts.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 48 months.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations (EDGAR) in
34 CFR Parts 74, 75 (except as provided
in 34 CFR 650.3(b)), 77, 82, 85 and 86;
and (b) The regulations for this program
in 34 CFR Part 650.

For Applications or Information
Contact: Audrey M. Smith, Jacob K.
Javits Fellowship Program, U.S.
Department of Education, 400 Maryland
Avenue, SW, Portals C80, Washingten,
DC 20202-5329. Telephone: (202) 260-
3574. Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

Information about the Department's
funding opportunities, including copies
of application notices for discretionary
grant competitions, can be viewed on
the Department'’s electronic bulletin
board (ED Board), telephone (202) 260—

9950; or on the Internet Gopher Server
at GOPHER.ED.GOV (under
Announcements, Bulletins and Press
Release). However, the official
application notice for a discretionary
grant competition is the notice
published in the Federal Register.

Program Authority: 20 U.S.C. 1134,
1134h-k.

Dated: August 17, 1994.
David A. Longanecker,

Assistant Secretary for Postsecondary
Education,

[FR Doc. 94-20568 Filed 8-22-94; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2550-002]

N.E.W. Hydro, Incorporated;
Wisconsin; Notice of Environmental
Assessment Scoping

August 17, 1994,

On March 29, 1994, the Federal
Energy Regulatory Commission
(Commission) issued a notice indicating
that staff is ready to conduct an
environmental analysis (REA Notice) for
the existing Weyauwega Hydroelectric
Project (project), located on the
Waupaca River, with its dam about 5.5
miles upstream from the confluence of
the Waupaca and Wolf Rivers, in
Waupaca County, Wisconsin. The REA
Notice also requested comments from
Federal, state, and local resource
agencies, licensees and developers, and
any other interested groups (parties).
Parties were given until May 29, 1994,
to file comments.

The purpose of this notice is to advise
all parties of the proposed scope of the
staff’s environmental analysis and to
seek additional information pertinent to
this analysis. The scope of analysis as
presented herein is based on the
information filed with the Commission
by N.E.W. Hydro, Incorporated (the
Applicant), comments received from the
parties thus far, and the staff’s
independent analysis.

Proposed Action

The proposed action is to issue a
minor license for the continued
operation of the project. Project facilities
consist of:

e an existing 240-foot-long dam
comprised of (a) a 90-foot-long sheet
pile faced earth section at the left
abutment, (b) a 50-foot-long gated
spillway section containing three 12-
foot-wide by 10-foot-high Taintor gates
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with a sill elevation of 760 feet National
Geodatic Vertical Datum (NGVD), (c) a
29-foot-wide powerhouse, and (d) a 71-
foot-long sheet pile faced earth section
at the right abutment;

® an existing reservoir with a surface
area approximately 250 acres, a gross
capacity of approximately 1,259 acre-
feet, and a normal pool elevation of
770.2 feet NGVD;

e an existing concrete and brick
powerhouse measuring 56 feet by 29
feet in plan and containing a single
turbine-generator unit rated at 400
kilowatts at a head of 12.3 feet and a
hydraulic capacity of 507 cubic feet per
second; and

e appurtenant equipment and
facilities. No transmission line would be
included among the project facilities.

The Applicant proposes the following
measures relating to project operation to
protect and enhance environmental
resources in the project area.

¢ operate the project in a run-of-river
mode;

¢ maintain the impoundment at a
normal pool elevation of 770.240.25 feet
NGVD;

e install staff gauges in the headpond
and tailwater of the project;

* maintain an automatic water level
sensor to monitor impoundment levels;

¢ maintain hourly log of project
operations data; and

e determine the eligibility for listing
on the National Register of Historic
Places of the existing project facilities.

Project Alternatives

The Commission staff will consider
alternatives, including enhancement
measures not proposed by the :
Applicant. The staff will review and
consider alternative recommendations
for additional resource protection, or
enhancement measures that may be
appropriate to include in a license.
Modifications could include
recommendations by the agencies, the
general public, and the staff.

Scope of the Environmental Assessment
Cumulative Effects

We have identified certain effects of
continuing to operate the project—i.e.,
effects on water quality and flow regime
in the Waupaca River, and those
associated with facilitating upstream
fish passage—that, when coupled with
other activities on the Waupaca River,
may affect environmental resources in a
cumulative manner.

The geographic scope of cumulative
effects analysis defines the physical
limits or boundaries of the proposed
action’s effects on the resources. Since
the proposed action affects the resources

differently, the geographic scope for
each resource may vary. In this case, for
water quality and quantity, and fishery
resources, the scope of analysis will
encompass the mainstem of the
Waupaca River. We choss this
geographic scope for these resources
because the effects of project operation
are limited to this area and, in this case,
these resources are directly and
indirectly affected by project operations.
Construction-related impacts are not an
issue because no project-related
construction is proposed.

For wildlife, cultural, recreational,
and all other resources, we will focus
our analysis on the project area as the
appropriate geographic scope of
analysis, unless persuaded by comments
during the scoping process to do
otherwise.

The temporal scope of our cumulative
effects analysis includes a discussion of
the past, present, and future actions and
their effects on water quality and
quantity, and fishery resources. Based
on the license term, the temporal scope
will look 30 to 50 years into the future,
concentrating on the effects on the
resource from reasonably foreseeable
future actions. The historical discussion
will, by necessity, be limited to the
amount of available information for
each resource. We've adequately
identified the present resource
conditions based on the license
application and previous comments and
will also document these in the
environmental assessment (EA).

We are seeking further information
from federal, state, and other agencies
and non-government organizations
(NGOs) pertaining to past, present, and
future actions and effects on water
quality and quantity, and fishery
resources (in the form of previous
studies, present plans, and future plans,
goals or forecasts) in the Waupaca River.

Environmental Issues

The following items tentatively
represent both site-specific and
cumulative resource issues that would
be examined in the EA. Issues that will
also be emphasized in the cumulative:
effects analysis are designated by an
asterisk (*).

Geology and Soils

s Beneficial effects of the proposed
run-of-river operation over the existiny
mode of operation

¢ Potential erosion and sediment

impacts resulting from canoe portage
improvements

Water Quality and Quantity

* Project-specific and cumulative
effects of project operations on water
quality in the Waupaca River*

e Project-specific and cumulative
effects of project operations on the flow
regima in the Waupaca River*

Fishery Resources

» Effects of proposed project
operations on the quantity and quality
of aquatic habitat in the Waupaca River*

» Potential measures to ensure
continuation of flow and protection of
aquatic resources downstream of the
projects in the event of flow
interruption

¢ Impacts of reservoir fluctuations
and reservoir drawdowns on near-shore
aquatic habitat*

e Project-specific and cumulative
impacts and benefits associated with
facilitating upstream fish passage*

Terrestrial Resources

e Effect of current and proposed
project operations on vegetation,
wildlife, and associated habitat

e Effect of recreation facility
construction and improvement on
vegetation, wildlife and wildlife habitat

Threatened and Endangered Species

e Effect of current and proposed
project operations on any federally-
listed threatened or endangered species
utilizing the project area

Cultural Resources

e Eligibility for listing on the National
Register of Historic Places of the
existing power facilities

e Effect of current and proposed
project operations on properties that are
eligible for listing on the National
Register of Historic Places

Recreation

¢ Potential to enhance recreation
opportunities by improving the canoce
portage

Aesthetics

¢ Effects on impoundment shoreline
and river reach downstream from
powerhouse due to proposed changes in
project operation

The EA will assess the project-specific
effects on the above resources and
whether these effects contribute
adversely or beneficially to the affected
environment.

EA Preparation Schedule

The preliminary schedule for
preparing the EA for the Weyauwega
Project is:




43330

Federal Register / Vol. 59, No. 162 / Tuesday, August 23, 1994 / Notices

Milestones Target date

August 1994.
Cctober 1994.
December 1994,

Request for Comments

The Commission’s scoping objectives
are to:

o identify significant environmental
issues,

o determine the depth of analysis
appropriate to each issue,

¢ identify the resource issues not
requiring detailed analysis, and

¢ identify reasonable project
alternatives.

Federal, state, and local resource
agencies, licensees and developers,
Indian tribes, NGOs, other interested
groups, and the general public are
requested to file with the Commission
information that they believe will assist
the Commission staff in conducting an
accurate and thorough analysis of the
cumulative environmental effects of the
proposed licensing of the Weyauwega
Project being analyzed in this EA. The
types of information sought include:

 information, quantified data, or
professional epinion that may
contribute to defining the geographical
and temporal scope of the analysis and
identifying significant environmental
issues;

» identification of, and information
from, any other EA, environmental
impact statement, or similar document
or study (previous, on-going, or
planned) relevant to the proposed
licensing activity on the Waupaca River;

e existing information and any data
that would assist in describing the past
and present actions and effects of the
project and other developmental
activities on water quality and quantity,
and fishery resources(for example, fish
stocking/management histories of the
Waupaca River, historic water quality
data and the reasons for improvement or
degradation of the quality, locations of
wastewater treatment outfalls or water
intakes, or proposals to develop land
and water resources within the river);

o identification of any Federal, state,
or local rezource plans and future
project proposals that encompass the
Waupaca River, with information on
when the plans would be implemented,
if known (for example, proposals to
construct or operate water treatment
facilities, recreation areas, water
diversions, or implement fishery
management programs); and

e documentation that would support
a conclusion that the proposed project
does or does not contribute to
cumulative adverse or beneficial effects
on resources and, therefore, should be

excluded from further study or included
for further consideration of cumulative
effects. Documentation should include,
but not be limited to, how the project
interacts with other projects on the river
and other developmental activities,
results from studies, resource
management policies, and reports from
Federal, state, and local agencies.

To be useful in preparing the EA, the
requested information must be filed
with the Commission no later than 30
days past the date of this notice.
Address all communications to:

Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 20426

All filings must clearly show at the
top of the first page “Weyauwega
Project, FERC No. 2550.”

When filing scoping comments, you
should submit an original and 8 copies;
this will assure that the staff receives
your information. Parties to the
proceedings (as identified on the official
Service List for the Weyauwega Project)
must also send copies of their filings,
and all attachments, to the other parties
listed on the official Service List. The
official Service List is available from the
Secretary of the Commission at the same
address above.

Any questions concerning the scoping
process should be directed to Mary
Golato (202-219-2804) or James T.
Griffin (202-219-2799) at the Federal
Energy Regulatory Commission, Office
of Hydropower Licensing (HL-20.1),
810 First Street, NE., Washington, DC
20426.

Lois D. Cashell,

Secretary.

[FR Doc. 94-20620 Filed 8-22-94; 8:45 am)|
BILLING CODE 6717-01-P

[Docket No. DI94-5-000]

Notice of Application

July 29, 1994.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of Application: Declaration of
Intention.

b. Docket No.: DI94-5-000.

c. Date Filed: 07/21/94.

d. Applicant: Mr. Cameron Sharpe,
P.O. Box 59, Sultan, WA 982940059,
(206) 793-1722.

¢. Name of Project: Colton Creek
Camp.

. b Location: On Colton Creek and the
North Fork Skykomish River, in
Snohomish County, Washington,
affecting lands of the Uni. .. States
within the Snoqualmie National Forest
(T. 28 N., R. 11 E., secs. 24 and 25).

g. Filed Pursuant to: Section 23(b) of
the Federal Power Act, 16 U.S.C.
§817(b).

h. Applicant Contact: Mr. Roger M.
Benjamin, P.O. Box 1002, Monroe, WA
98272, (206) 794-5928.

i. FERC Contact: Diane M. Murray,
(202) 219-2682.

k Comment Date: September 16, 1994

. Description of Project: The
proposed project consists of: (1) An
intake; (2) a 1,200-foot-long pipeline; (3)
a 70-kilowatt induction generator; (4) a
transmission line; and (5) appurtenant
facilities.

When a Declaration of Intention is
filed with the Federal Energy Regulatory
Commission, the Federal Power Act
requires the Commission to investigate
and determine if the interests of
interstate or foreign commerce would be
affected by the project. The Commission
also determines whether or not the
project: (1) would be located on a
navigable waterway; (2) would occupy
or affect public lands or reservations of
the United States; (3) would utilize
surplus water or water power from a
government dam; or (4) if applicable,
has involved or would involve any
construction subsequent to 1935 that
may have increased or would increase
the project’s head or generating
capacity, or have otherwise significantly
modified the project’s pre-1935 design
or operation.

1. Purpose of Project: The power will
be used for heating and lighting of the
Colton Creek Camp.

m. This notice also consists of the
following standard paragraphs: B, C1,
and D2.

B. Comments, Protests, or Motions to
Intervene—Anyone may submit
comments, a protest, or a motion to
intervene in accordance with the
requirements of Rules of Practice and
Procedure, 18 CFR 385.210, .211, .214.
In determining the appropriate action to
take, the Commission will consider all
protests or other comments filed, but
only those who file a motion to
intervene in accordance with the
Commission’s Rules may become a
party to the proceeding. Any comments,
protests, or motions to intervene must
be received on or before the specified
comment date for the particular
application.

C1. Filing and Service of Responsive
Documents—Any filings must bear in
all capital letters the title
“COMMENTS",
“RECOMMENDATIONS FOR TERMS
AND CONDITIONS", “PROTESTS"", OR
“MOTION TO INTERVENE", as _
applicable, and the Project Number of
the particular application to which the
filing refers. Any of the above-named
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documents must be filed by providing
the original and the number of copies
provided by the Commission’s
regulations to: The Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 208426. A copy of any motion to
intervene must also be served upon each
representative of the Applicant
specified in the particular application.
D2. Agency Comments—Federal,
state, and local agencies are invited to
file comments on the described
application. A copy of the application
may be obtained by agencies directly
from the Applicant. If any agency dees
not file comments within the time
specified for filing comments, it will be
presumed to have no comments. One
copy of any agency’s must also be sent
to the Applicant’s representative.
Lois D. Cashell,
Secretary.
[FR Doc. 84-20631 Filed 6-22-94: 8:45 am|
BILLING CODE 6717-01-M

[Docket No. CP94-718-000]

Florida Gas Transmisslon Company;
Request Under Blanket Authorization

August 17, 1994,

Take notice that on August 15, 1994,
Florida Gas Transmission.Company
(FGT), 1400 Smith Street, Houston,
Texas 77002, filed in Docket No. CP94~
716—-000 a request pursuant to Section
157.205 of the Commission’s
Regulations under the Natural Gas Act
{18 CFR 157.205) for authorization to
construct and operate a new meter
station and to reassign natural gas
delivery volumes for Peoples Gas
System, Inc. (Peoples) in Pasco County,
Florida, under FGT’s blanket certificate
issued in Docket No. CP82-553-000
pursuant to Section 7 of the Natural Gas
Act, all as more fully set forth in the
request which is on file with the
Commission and open to public
Inspection.

FGT proposes to construct and
Operate a new meter station on its 30-
inch West Leg pipeline in Pasco County,
Florida to serve as a delivery point to
Peoples in two existing transportation
services under FGT’s Rate Schedules

FTS-1 and PTS-1. FGT also proposes to
reassign certain gas volumes delivered
from the Eustis Division to a newly
created West Pasco Division. FGT states
that the reassignment of the natural gas
volumes to be delivered at the new
meter station would not increase FGT's
contractual gas deliveries to Peoples
under the existing Rate Schedules FTS-
1 and PTS-1 and would have no impact
on FTS’s peak day and annual
deliveries,

FGT further states that its existing
tariif dees not prohibit the addition of
the new meter station and that it has
sufficient capacity to provide for the
proposed deliveries without any
detriment or disadvantage to its existing
customers. FGT indicates that Peoples
would reimburse FGT the costs for the
construction of the new meter station
which is estimated to be $151,000.

Any person or the Commission's staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant tc Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefore,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Secretary.

[FR Doc. 94-20587 Filed 8-22-94; 8:45 am|
BILLING CODE 6717-01-M

[Docket No. RP94-93-000]

KN Interstate Gas Transmission
Company; informal Settlement
Conference

August 17, 1994.

Take notice that an informal
settlement conference will be convened
in this proceeding on Tuesday, August

30, 1994, at 10:00 a.m., at the offices of
the Federal Energy Regulatory
Commission, 810 First Street, N.E.,
Washington, D.C., for the purpose of
discussing settlement in the above-
referenced docket.

Any party, as defined by 18 CFR
385.102(c), or any participant, as
defined by 18 CFR 385.102(b), is invited
to attend. Persons wishing to become a
party must move to intervene and
receive intervener status prior to the
Commission's regulations (18 CFR
385.214).

For additional information, contact
Lorna J. Hadlock at (202) 208-0737 or
Donald Williams at (202) 208-0743.
Lois D. Cashell,

Secretary.
[FR Doc. 84-20588 Filed 8-22-94; 8:45 am|
BILLING CODE 6717-01-M

Notice of Cases Filed With the Office
of Hearings and Appeals

Week of June 10 through June 17, 1994

During the Week of June 10 through
June 17, 1994, the appeals and
applications for exception or other relief
listed in the Appendix to this Notice
were filed with the Office of Hearings
and Appeals of the Department of
Energy.

Under DOE procedural regulations, 10
C.F.R. Part 205, any person who will be
aggrieved by the DOE action sought in
these cases may file written comments
on the application within ten days of
service of notice, as preseribed in the
procedural regulations. For purposes of
the regulations, the date of service of
notice is deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall Be filed with the Office
of Hearings and Appeals, Department of
Energy, Washington, DC 20585. Dated:
August 16, 1994,

George B. Breznay,
Director, Office of Hearings and Appeals.

LIST OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS

[Week of June 10 through June 17, 1994)

Date

Name and location of applicant

Case no.

Type of submission

6/13/194

David W. Loveless, Idaho Falls, ID

LFA-0390

Appeal of an Information Request Denial. /f granted: The
May 9, 1994 Freedom of Information Request Denial is-
sued by the Idaho Operations Office would be re-
scinded, and Mr. David W. Loveless would receive zc-
cess to a complele report pertaining to contract DE-
ACO1-841D12721 with MK-Ferguson.
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LIST OF CASES RECEIVED BY THE OFFICE OF HEARINGS AND APPEALS—Continued
[Week of June 10 through June 17, 1994]

Date Name and location of applicant Case no. Type of submission

6/13/94 The Independent Oil Corporation, Milan, IL | LEE-0122 Exception to the Reporting Requirements. If granted: The
Independent Oil Corporation would not be relieved of
the requirements to prepare and file Form EIA-782B
with the DOE Energy Information Administration.
6/14/94 A. Victorian, Nottingham, NG8 3NT Eng- | LFA-0392 Appeal of an Information Request Denial. If granted: The
land. May 24, 1994 Freedom of Information Request Denial
issued by the Office of Intergovernmental and External
Affairs would be rescinded, and A. Victorian would re-
ceive access to the documents pertaining to the DOE/
DOD MOU program on non-lethal weapons.

6/14/94 Standard Construction Company, Los An- [ RR272-132 Request for Modification/Rescission in the Crude Oil Re-
geles, CA. fund. If granted: The December 31, 1991 Dismissal Let-
ter (Case No. RF272-37241) issued to Standard Con-
struction Company regarding the firm's application for
refund submitted in the Crude Oil refund proceeding
would be modified.

6/14/94 U.S. West Communications Federal Serv- [ LFA-0391 Appeal of an Information Request Denial. If granted: The
ices, Inc., Englewood, CO. May 17, 1994 Freedom of Information Request Denial
issued by the Albuquerque Operations would be re-
scinded, and U.S. West Communications Federal Serv-
ice, Inc. would receive access to the Statement of Work
and Price Schedule Sections of the bidder for Sandia
National Laboratories/New Mexico’s (SNL/NM) Request
for Proposal #AF-8318.

6/17/94 Brindley Oil Company, St. Paul, MN LEE-0123 Exception to the Reporting Requirements. If granted: The
Brindiey Oil Company would be relieved of the require-
ment to prepare and file Form EIA-782B with the DOE
Energy Information Administration.

6/17/94 El Paso Natural Gas Company, Los Ange- | RR272-133 Request for Modification/Rescission in the Crude Qil Re-
les, CA. fund Proceeding. If granted: The March 13, 1991 Dis-
missal Letter (Case No. RF272-33414) issued to El
Paso Natural Gas Company regarding the firm's crude
oil refund application would be modified.

6/17/94 James W. Scott, Jr., Norfolk, VA LFA-0393 Appeal of an Information Request Denial. /f granted:
James W. Scoft, Jr. would receive access to docu-
ments concerning Robert Sherwood Scott at U.S. Gov-
ernment facilities in and around Oak Ridge, Tennessee,
between August 1, 1945 and July 31, 1946.

6/17/94 Pro Fuels, Inc., Chadds Ford, PA LEE-0124 Exception to the Reporting Requirements. /f granted:
PRO Fuels, Inc. would not be required to prepare and
file Forms EIA-782B (Resellers'/Retailers’ Monthly Pe-
troleum Product Sales Report) and EIA-821 (Annual
Fuel Oil and Kerosene Sales Report) with the DOE En-
ergy Information Administration.

6/17/94 Terminix International Company, L.P., Los | RR272-134 Request for Modification/Rescission in the Crude Oil Re-
Angeles, CA. fund Proceeding. If granted: The April 7, 1992 Dismis-
sal Letter (Case No. RF272-59582) issued to Terminix
Internatiional Company, L.P. regarding the firm's appli-
cation for refund submitted in the Crude Oil Refund
Proceeding would be modified.

6/17/94 Texaco/Canterberry Texaco, Hanford, CA .. | RR321-158 Request for Modification/Rescission in the Texace Refund
Proceeding. If granted: The April 25, 1990 and June 11,
1992 Dismissal Letters (Case Nos RF321-2203 and
RF321-5775) issued to Canterberry Texaco regarding
the firm’s applications for refund submitted in the Tex-
aco refund proceeding would be modified.

6/20/94 Terra Industries, Inc., Los Angeles, CA RR272-135 Request for Modification/Rescission in the Crude Oil Re-
fund Proceeding. If granted: The December 9, 1991
Dismissal Letter (Case No. RF272-25445) issued to
Terra Industries, Inc. regarding the firm's application for
refund submitted in the Crude Oil refund proceeding
would be modified.

REFUND APPLICATIONS RECEIVED

Date received Name of refund proceeding/name of refund applicant Case No.

6/13/94 U.S. Air, Inc RF344-11
6/13/94 U.S. Air, Inc RF344-12
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REFUND APPLICATIONS RECEIVED—Continued

Date received

Name of refund proceeding/name of refund applicant

Case No.

6/13/94 ....
6/14/94 ...
6/14/94

6/14/94 ...
6/14/94 ...
6/14/94 ...
6/14/94 ...
6/16/94 ...
6/16/94 ...
6/17/94

6/17/94

6/17/94 ....
6/17/94 ...
6/17/94 ...
6/17/94

Richard Neal Texaco

Annel Tow Car, Inc

Mel Schwartz

Qasis Truck Stop ...

Alfaro 66

Mel Schwartz

United Parcel Serv. of America ...,
Sunland Refining Corporation
Elliott Bell, Inc

Loop’s Airport Texaco

Energy Sales, Inc

Koch Hydrocarbon Company ...
Air Canada

Alaska Airlines, Inc

RF344-13
RF321-21003
RF321-21002
RF349-9
RF349-10
RF349-11
RF349-12
RF344-14
RF345-27
RF321-21004
RF321-21005
RF321-21006
RF352-2
RF344-15
RF344-17

[FR Doc. 94-20693 Filed 8-22-94; 8:45 am|
BILLING CODE 6450-01—P

Issuance of Decisions and Orders;
Week of May 9 through May 13, 1994

Office of Hearings and Appeals

During the week of May 9 through
May 13, 1994 the decisions and orders
summarized below were issued with
respect to appeals and applications for
exception or other relief filed with the
Office of Hearings and Appeals of the
Department of Energy. The following
summary also contains a list of
submissions that were dismissed by the
Office of Hearings and Appeals.

Appeal

Morrison & Foerster, 5/12/94 LFA-0366

Morrison & Foerster filed an Appeal
from a partial denial by the DOE of a
Request for Information which the firm
had submitted under the Freedom of
Information Act (FOIA). In considering
the Appeal, the DOE found that the
FOIA Exemption 6 was properly
invoked to withhold the names of test
subjects of human radiation
experiments. In reaching this
conclusion, the DOE found that: (i) there
is a significant privacy interest in the
identity of individuals, (ii) there is little
or no public interest in knowing the
names of the test subjects, (iii) the death
of test subjects does not extinguish all
privacy interests in their identities. The
Appeal was therefore denied.

Requests for Exception

Ed F. Hodges, Inc., 5/10/94 LEE-0056
Ed F. Hodges, Inc., {Hodges) filed an
Application for Exception from the
Energy Information Administration
(EIA) requirement that it file Form EIA—
7828, the “‘Resellers’/Retailers’ Monthly
Petroleum Product Sales Report.” In
considering this request, the DOE found

that the firm was not suffering a gross
inequity or serious hardship as a result
of the filing requirement and, on March
30, 1994, issued a Proposed Decision
and Order determining that the
exception request should be denied. No
Notice of Objection to the Proposed
Decision and Order was filed at the
Office of Hearings and Appeals of the
DOE within the prescribed time period.
Therefore, the DOE issued a final
Decision and Order, denying Hodges’
Application for Exception.

Refund Applications

Atlantic Richfield Company/B&P Motor
Express, Inc. , 5/11/94 RR304-67
LK, Inc. (LK) filed a Motion for
Reconsideration of a Decision and Order
that denied its Application for Refund
in the Arco refund proceeding with .
respect to purchases made by B & P
Motor Express, Inc. (B & P), a bankrupt
firm. In considering the motion, the
DOE determined that LK did not present
any compelling reason to reconsider the
earlier decision. Specifically, the DOE
found that the assignment of B & P’s
right to a refund to LK in the course of
the bankruptcy proceeding did not
expressly convey the right to apply for
a product refund in the Arco
proceeding. The DOE further found that
the contract—in this case the
assignment—specified what was to be
included for consideration; therefore, all
things not so specified should be
excluded. Accordingly, LK’s motion was
denied.

Texaco Inc./Capitol Oil Company, 5/12/
94 RF321-16898

The DOE issued a Decision and Order
concerning an Application for Refund
filed by Capitol Oil Company (Capitol)
in the Texaco Inc. Subpart V special
refund proceeding. The application
claimed that Capitol was injured by
Texaco’s alleged violations of both the

price and allocation regulations in effect
during the consent order period. Capitol
was granted a refund of $53,048 plus
interest based on an allocation supply
shortfall of 1,426,268 gallons of motor
gasoline that Texaco wrongfully failed
to supply Capitol and that Capitol was
unable to replace with purchases from
other suppliers. This refund was
calculated using Capitol's gross profit
margins during the period of the supply
shortfall. The allocation portion of the
refund was prorated to reflect the fact
that the Texaco consent order is a
negotiated compromise of the issues and
liability involved in the enforcement
proceedings against Texaco. Capitol also
received a refund of $10,000 plus
interest for its purchases of 10,786,009
gallons of refined petroleum products
from Texaco based on the mid-range
presumption of injury for pricing
violation claimants. Therefore, the total
refund granted to Capitol for both its
allocation and price claims is $87,927,
representing $63,048 principal plus
$24,879 interest.

Lorenz Petroleum, Inc., 5/11/94 LEE-
0092

Lorenz Petroleum, Inc. (Lorenz) filed
an Application for Exception from the
Energy Information Administration
(EIA) requirement that it file Form EIA-
782B, the "‘Resellers'/Retailers’ Monthly
Petroleum Product Sales Report.” In
considering the request, the DOE found
that the firm was suffering a gross
inequity because of the medical
condition of the owner. Accordingly, on
March 21, 1994, the DOE issued a
Proposed Decision and Order
determining that the exception request
should be granted in part and that
Lorenz should be exempt from filing
Form EIA-782B for two years. Since a
Notice of Objection was not filed, this
Decision and Order was issued in final
form.
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New Dixie Oil Corporation, 5/10/94
LEE-0074

New Dixie Oil Corporation (New
Dixie) filed an Application for
Exception from the provisions of the
Energy Information Administration
(EIA) reporting requirements in which
the firm sought relief from filing Form
EIA-782B, entitled “Resellers’/Retailers’
Monthly Petroleum Product Sales
Report.” The DOE determined that New
Dixie did not meet the standards for
exception relief because it was not
experiencing a serious hardship or gross
inequity as a result of the reporting
requirements. Accordingly, exception
relief was denied.

Paul Fisher Oil Co., Inc., 5/11/94 LEE-
0091

Paul Fisher Oil Co., Inc. (Fisher) filed
an Application for Exception from the
provisions of the Energy Information
Administration (EIA) reporting
requirements in which the firm sought
relief from filing Form EIA-782B, the

Acetylene Supply Company

Atlantic Richfield Company/Leon’s Arco
Atlantic Richfield Company/Zan's Arco et al
Beacon Oit Company/Baker's Service
Beacon Oil Company/Rick French et al

Beacon Oil Company/Valley Oil Distributing Co

Commercial Electric Motors, Inc. et al

“Reseller/Retailers’ Monthly Petroleum
Product Sales Report.” In considering
the request, the DOE found that Fisher
was not experiencing a serious hardship
or gross inequity as a result of the
reporting requirements. Accordingly,
exception relief was denied.

R.V. Ratts Inc., 5/10/94 LEE-0082

R.V. Ratts, Inc. filed an Application
for Exception from the Energy
Information Administration (EIA)
requirement that it file Form EIA-23,
the “Annual Survey of Domestic Oil and
Gas Reserves.” In considering this
request, the DOE found that the firm
was not suffering a gross inequity or
serious hardship. Accordingly,
exception relief was denied.

Winn's Gas & Oil, 5/10/94 LEE-0078

Winn's Gas & Oil filed an Application
for Exception from the Energy
Information Administration (EIA)
requirement that it file Form EIA-782B,
the “Resellers'/Retailers’ Monthly

Petroleum Product Sales Report."” In
considering this request, the DOE found
that the firm was not suffering a gross
inequity or serious hardship. On March
24, 1994, the DOE issued a Proposed
Decision and Order determining that the
exeption request should be denied. No
Notice of Objection to the Proposed
Decision and Order was filed at the
Office of Hearings and Appels of the
DOE within the prescribed time period.
Therefore, the DOE issued the Proposed
Decision and Order in final form.

Refund Applications

The Office of Hearings and Appeals
issued the following Decisions and
Orders concerning refund applications,
which are not summarized. Copies of
the full texts of the Decisions and
Orders are available in the Public
Reference Room of the Office of
Hearings and Appeals

RF272-85852 05/11/94

RF304-14595
RF304-15015

05/11/94
05/12/94

05/10/94
05/10/94

05/10/94

Gulf Qil Corp./Jaxon Petroleum, Ltd

05/12/94
05/10/94

Gulf Oil Corp./Lar-Lin, Inc

Gulf Oil Corp/Stillwater Associates -
Guilf Oil Corp.Wood Gulf et al

05/09/94

05/12/94
056/09/94

Jensen Transport, Inc. et al
Sonoco Products Company

RF272-92104 05/12/94

Texaco inc./Bi-Rite Oil Company, Inc ....

Pruitt Oil Company
Texaco Inc./Bryan Station Texaco et al

RF272-66546
RF321-18714
RF321-20221
RF321-14274

05/11/94
05/13/94

05/13/94

Texaco inc./Nix Nu-Way Texaco et al

Texaco Inc./Oldham's Texaco
Mayberry Texaco ......
Westside Texaco

Texaco Inc./Tom Lacaze Texaco .
Texaco Inc./Tom Lass

Texaco Inc/Tom's Texaco

The Buffalo News et al

Dismissals

The following submissions were
dismissed:

Name Case No.

Forrest County School Dist ...
H and W Qil Co., Inc

High Grade Beverage

Ingram Ready Mix, Inc

J.F. Tollison Fertilizer
Jamison & Son Bus Co
Johnny Bowen Gulf Station

#2.

RF272-85201
LEE-0115

RF272-95219
RF272-95139
RF272-95167
RF272-95188
RF300-21711

Southern Cast Stone Co. ......
William H. Payne

RF272-95215
LFA-0374

RF321-7123

RF321-20945
RF321-20953
RF321-20961
RF321-20975

05/11/94
05/13/94

05/10/94

Copies of the full text of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue, S.W,, Washington, D.C. 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., except
federal holidays. They are also available
in Energy Management: Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

05/13/24
05/11/94
05/12/94

RF321-20984
RR321-157
RF272-84691

Dated: August 17, 1994
George B. Breznay,
Director, Office of Hearings and Appeals
[FR Doc. 94-20694 Filed 8-22-94; 8:45 am|
BILLING CODE 8450-01-P

Office of Hearings and Appeals

Issuance of Decisions and Orders;
Week of June 6 through June 10, 1994

During the week of June 6 through
June 10, 1994, the decisions and orders
summarized below were issued with
respect to applications for exception
and other relief filed with the Office of
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Hearings and Appeals of the Department
of Energy. The following summary also
contains a list of submissions that were
dismissed by the Office of Hearings and
Appeals.

Requests for Exception

Farmers Co-Operative Company, 6/7/94,
LEE-0077

Farmers Co-Operative Company
(Farmers) filed an Application for
Exception from the Energy Information
Administration (EIA) requirement that it
file Form EIA-782B, the ‘‘Reseller/
Retailer's Monthly Petroleum Product
Sales Report.” In considering Farmers’
request, the DOE found that the firm
was not suffering a gross inequity or
serious harship. On March 24, 1994, the
DOE issued a Proposed Decision and
Order determining that the exception
request should be denied. No Notice of
Objection to the Proposed Decision and
Order was filed with the Office of
Hearings and Appeals of the DOE
within the prescribed time period.
Therefore, the DOE issued the Proposed
Decision and Order in final form,
denying Farmers’ Application for
Exception.

May-Slade Oil Co., 6/6/94, LEE-0097

May-Slade Oil Co. filed an
Application for Exception from the
Energy Information Administration
(EIA) requirement that it file Form EIA-

Atlantic Richfield Company/Whaley’s Arco
Whaley's Arco #2
Whaley's Gulf

Clark Oil & Refining Corp./Plymouth Oil, Inc. ....
Covil Insulating Co. ........iiiceusemessormsssessresensesens

Cross Street Service Companies Inc. ............
Dysart-Geneseo Community Schools et al ...
Gulf Oil Corporatior/Bob’s Gulf

Gulf Oif Corporation/Danny R. Holton

782B, the “‘Resellers’/Retailers’ Monthly
Petroleum Product Sales Report.” In
considering this request, the DOE found
that the firm was not suffering a gross
inequity or serious hardship.
Accordingly, exception relief was
denied.

Supplemental Order

David Ramirez, 6/8/94, LWX-0013

A Hearing Officer of the Office of
Hearings and Appeals issued a
Supplemental Order awarding $122,088
in back pay and reasonable costs and
expenses (including attorney’s fees) to
David Ramirez, a subcontractor
employee at Brookhaven National
Laboratory (BWL). The award
supplements an Initial Agency Decision
that found that BNL violated the
Department’s contractor employee
protection regulations by directing the
termination of Ramirez’ employment in
reprisal for his making protected safety
disclosures. The Order denied Ramirez’
request for compensation for damages
resulting from the premature
withdrawal of union pension and
supplemental unemployment benefits,
but, following the “collateral source
rule,” did not offset lost wages by the
amount of state unemployment benefits.
The award is not final since BNL has
requested that the Secretary or her
designee review the Initial Agency
Decision.

Gulf Oil Corporation/J.R. Ridge Contractor & Co. et al ...

Gulf Oil CorporatiorvMackno Fuel Co., Inc. .......

T.E. Hinson Gulf

Pangles Store

Lincoln Mutual Service, Inc. No. 1 ...
Ralls County, Missouri et al

Robert R. Wisdom Oil Co., INC. ..ccveveeeceecrrernsarne

State Mutual Life Assurance Co. of America et al ...

Tempe Elementary Schools et al

Texaco Inc./Ronnie’s Wolf Road Texaco et al ...

Young’s Industries, Inc. et al

Dismissals

The following submissions were
dismissed:

Case No.

RF272-80005

Name

Arcadia Valley R-Hl School
District.

Brentwood Texaco

Circle City Texaco

RF321-5869
RF321-8186

Refund Application

Texaco Inc. Allgood Texaco Service et
al., 6/6/94 RF321-749 et al.

The DOE issued a Decision and Order
in the Texaco Inc. refund proceeding
concerning eight Applications for
Refund filed by Texaco retail outlets.
One of these outlets did not have data
showing its Texaco purchases, but did
have evidence of the monthly amount of
its cost of gasoline. The DOE estimated
the firm's purchases for each month by
dividing its monthly cost by an average
cost for gasoline in that locality for that
month. This average cost per gallon was
calculated by adding to the dealer tank-
wagon prices for regular gasoline as
reported in Platt’s Oil Price Handbook,
the amount of state and federal gasolilne
taxes and an amount to reflect the fact
that the applicant’s purchases included
premimum and unleaded as well as
regular gasoline.

Refund Applications

The Office of Hearings and Appeals
issued the following Decisions and
Orders concerning refund applications,
which are not summarized. Copies of
the full texts of the Decisions and
Orders are available in the Public
Reference Room of the Office of
Hearings and Appeals.

RF304-12092
RF304-15457
RF300-21763
RF342-4
RC272-231
RF272-94078
RF272-88805
RF300-21772
RR300-257
RF300-21355
RR300-191
RR300-124
RR300-224
RF272-69006
RF272-85137
RF272-78256
RF272-92207
RF272-87056
RF321-19083
RF272-93500

06/07/94

06/10/94
06/09/94
06/07/94
06/06/94
06/09/94
06/07/94
06/09/94
06/07/94

06/10/94
06/10/94
06/10/94
06/10/24
06/07/94
06/08/94
06/09/94

Case No.

Name Case No.

RF321-12112
RF321-19155
LFA-0370
RF321-15931
RF321-19852
RF321-6608
LFA-0385
LFA-0386
RF321-20056

Darris Texaco Service

Finney’s Texaco
Glo Distributing, Inc ....
Jodie’s Texaco 2
Keci Corporation
Keci Corporation

EHardYICO; it

Lawrence County Board of
Education.

Moss Midway Texaco

Park Ridge Garage, Inc. .......

Putnam County

Richins Texaco Service

Thurston Aviation, Inc. ..........

Town of Hamilton

RF321-6512
RF272-92281

RF321-12104
RF321-6773

RF272-85628
RF321-15885
RF272-92216
RF272-85458
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Case No.

RF321-6646
LFA-0380
RF321-174

Woodstock Texaco

Copies of the full rext of these
decisions and orders are available in the
Public Reference Room of the Office of
Hearings and Appeals, Room 1E-234,
Forrestal Building, 1000 Independence
Avenue SW., Washington, D.C. 20585,
Monday through Friday, between the
hours of 1:00 p.m. and 5:00 p.m., except
federal holidays. They are also available
in Energy Management: Federal Energy
Guidelines, a commercially published
loose leaf reporter system.

Dated: August 16, 1994
George B. Breznay,
Director, Office of Hearings and Appeals.
[FR Doc. 94-20698 Filed 8-22-94- 8:45 am|
BILLING CODE 8450-01-P

Notice of Issuance of Decisions and
Orders by the Office of Hearings and

Appeals
Week of April 25 through April 29, 1994

During the week of April 25 through
April 29, 1994 the decisions and orders
summarized below were issued with
respect to applications for refund or
other relief filed with the Office of
Hearings and Appeals of the Department
of Energy. The following summary also
contains a list of submissions that were
dismissed by the Office of Hearings and
Appeals.

Refund Applications

J.1. Case, 4/28/94, RF272-91769

The DOE issued a Decision and Order
concerning an Application for Refund
filed in the crude oil refund proceeding
by J.I. Case. The Application was based
upon purchases of petroleum products
made by the agricultural department of
International Harvester. J.I. Case had
acquired the agricultural department of
International Harvester in 1985.
However, the parent firm of ].1. Case,

Central Louisiana Electric Co., Inc. et al
City School District of Batavia et al
Decatur County Public Works et al

Guti Oil Corp./Acadia Fuel & Oil Distributors et al .

Gulf Oil Corp/BRW Fuel Company

Tenneco, had applied for and received

a refund from the Refiners Escrow
account in the Stripper Well
proceeding. Upon receiving that refund,
Tenneco was required to execute a
“Release of Claims”' that waived its right
and the rights of any of its affiliates or
subsidiaries (such as J.I. Case) to receive
a refund in the crude oil refund
proceeding. Accordingly, the DOE
denied the ].1. Case Application.

Osceola Electric Cooperative, Inc., 4/29/
94, RF272-91868

The DOE issued a Decision and Order
concerning an Application for Refund
filed by Osceola Electric Co-op in the
DOE crude oil refund proceeding.
Previously, Oscepla County Cooperative
Oil Co,—of which Osceola Electric is a
member—had received a refund in the
crude oil proceeding based upon its
total purchases of petroleum products.
These purchases included those sold to
members; therefore, the Osceola Electric
Co-op Application was denied.

Texaco Inc./Dees Petroleum Products,
4/28/94, RR321-151

The DOE issued a Decision and Order
in response to a Motion for
Reconsideration filed by Dees Petroleum
Products (Dees) in the Texaco Inc.
special refund proceeding. The Motion
concerned a May 18, 1992 denial of the
portion of Dee's original refund
application based on Texaco’s alleged
failure to supply petroleum products for
Dees' resale to sixty-three motor
gasoline retailers. The basis for the
denial was the finding that Dees was not
the designated supplier of those retail
outlets. Dees requested reconsideration
of that finding and advanced the new
claim that it had been
disproportionately overcharged in its
purchases from Texaco. The DOE